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§77r. Exemption from State regulation of securities offerings

(a) Scope of exemption
Except as otherwise provided in this section, no law, rule, regulation, or order, or other
administrative action of any State or any political subdivision thereof—
(1) requiring, or with respect to, registration or qualification of securities, or registration or
qualification of securities transactions, shall directly or indirectly apply to a security that—
(A) is a covered security; or
(B) will be a covered security upon completion of the transaction;

(2) shall directly or indirectly prohibit, limit, or impose any conditions upon the use of—

(A) with respect to a covered security described in subsection (b) of this section, any offering
document that is prepared by or on behalf of the issuer; or

(B) any proxy statement, report to shareholders, or other disclosure document relating to a
covered security or the issuer thereof that is required to be and is filed with the Commission or
any national securities organization registered under section 7803 of this title, except that this
subparagraph does not apply to the laws, rules, regulations, or orders, or other administrative
actions of the State of incorporation of the issuer; or

(3) shall directly or indirectly prohibit, limit, or impose conditions, based on the merits of such
offering or issuer, upon the offer or sale of any security described in paragraph (1).

(b) Covered securities
For purposes of this section, the following are covered securities:

(1) Exclusive Federal registration of nationally traded securities
A security is a covered security if such security is—

(A) listed, or authorized for listing, on the New York Stock Exchange or the American Stock
Exchange, or listed, or authorized for listing, on the National Market System of the Nasdaq
Stock Market (or any successor to such entities);

(B) listed, or authorized for listing, on a national securities exchange (or tier or segment
thereof) that has listing standards that the Commission determines by rule (on its own initiative
or on the basis of a petition) are substantially similar to the listing standards applicable to
securities described in subparagraph (A); or

(C) a security of the same issuer that is equal in seniority or that is a senior security to a
security described in subparagraph (A) or (B).

(2) Exclusive Federal registration of investment companies

A security is a covered security if such security is a security issued by an investment company
that is registered, or that has filed a registration statement, under the Investment Company Act of
1940 [15 U.S.C. 80a-1 et seq.].

(3) Sales to qualified purchasers
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A security is a covered security with respect to the offer or sale of the security to qualified
purchasers, as defined by the Commission by rule. In prescribing such rule, the Commission may
define the term "qualified purchaser" differently with respect to different categories of securities,
consistent with the public interest and the protection of investors.

(4) Exemption in connection with certain exempt offerings

A security is a covered security with respect to a transaction that is exempt from registration
under this subchapter pursuant to—
(A) paragraph (1) or (3) of section 77d L of this title, and the issuer of such security files
reports with the Commission pursuant to section 78m or 780(d) of this title;
(B) section 77d(4) ! of this title;
(C) section 77d(6) Lof this title;
(D)2 arule or regulation adopted pursuant to section 77¢(b)(2) of this title and such security
is—
(i) offered or sold on a national securities exchange; or
(i1) offered or sold to a qualified purchaser, as defined by the Commission pursuant to
paragraph (3) with respect to that purchase or sale;

(D) % section 77c(a) of this title, other than the offer or sale of a security that is exempt from
such registration pursuant to paragraph (4), (10), or (11) of such section, except that a municipal
security that is exempt from such registration pursuant to paragraph (2) of such section is not a
covered security with respect to the offer or sale of such security in the State in which the issuer
of such security is located; or

(E) Commission rules or regulations issued under section 77d(2) L of this title, except that this
subparagraph does not prohibit a State from imposing notice filing requirements that are
substantially similar to those required by rule or regulation under section 77d(2) L of this title
that are in effect on September 1, 1996.

(c) Preservation of authority

(1) Fraud authority

Consistent with this section, the securities commission (or any agency or office performing like
functions) of any State shall retain jurisdiction under the laws of such State to investigate and
bring enforcement actions, in connection with securities or securities transactions 2

(A) with respect to—
(i) fraud or deceit; or
(ii) unlawful conduct by a broker, dealer, or funding portal; and

(B) in connection to * a transaction described under section 77d(6) L of this title, with respect
to—
(i) fraud or deceit; or
(ii) unlawful conduct by a broker, dealer, funding portal, or issuer.

(2) Preservation of filing requirements

(A) Notice filings permitted

Nothing in this section prohibits the securities commission (or any agency or office
performing like functions) of any State from requiring the filing of any document filed with the
Commission pursuant to this subchapter, together with annual or periodic reports of the value of
securities sold or offered to be sold to persons located in the State (if such sales data is not
included in documents filed with the Commission), solely for notice purposes and the
assessment of any fee, together with a consent to service of process and any required fee.
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(B) Preservation of fees

(i) In general

Until otherwise provided by law, rule, regulation, or order, or other administrative action of
any State or any political subdivision thereof, adopted after October 11, 1996, filing or
registration fees with respect to securities or securities transactions shall continue to be

collected in amounts determined pursuant to State law as in effect on the day before October
11, 1996.

(ii) Schedule

The fees required by this subparagraph shall be paid, and all necessary supporting data on
sales or offers for sales required under subparagraph (A), shall be reported on the same
schedule as would have been applicable had the issuer not relied on the exemption provided
in subsection (a) of this section.

(C) Availability of preemption contingent on payment of fees
(i) In general
During the period beginning on October 11, 1996, and ending 3 years after October 11,
1996, the securities commission (or any agency or office performing like functions) of any

State may require the registration of securities issued by any issuer who refuses to pay the
fees required by subparagraph (B).

(ii) Delays
For purposes of this subparagraph, delays in payment of fees or underpayments of fees that
are promptly remedied shall not constitute a refusal to pay fees.

(D) Fees not permitted on listed securities

Notwithstanding subparagraphs (A), (B), and (C), no filing or fee may be required with
respect to any security that is a covered security pursuant to subsection (b)(1) of this section, or
will be such a covered security upon completion of the transaction, or is a security of the same
issuer that is equal in seniority or that is a senior security to a security that is a covered security
pursuant to subsection (b)(1) of this section.

(F) 2 Fees not permitted on crowdfunded securities

Notwithstanding subparagraphs (A), (B), and (C), no filing or fee may be required with
respect to any security that is a covered security pursuant to subsection (b)(4)(B), or will be
such a covered security upon completion of the transaction, except for the securities
commission (or any agency or office performing like functions) of the State of the principal
place of business of the issuer, or any State in which purchasers of 50 percent or greater of the
aggregate amount of the issue are residents, provided that for purposes of this subparagraph, the
term "State" includes the District of Columbia and the territories of the United States.

(3) Enforcement of requirements

Nothing in this section shall prohibit the securities commission (or any agency or office

performing like functions) of any State from suspending the offer or sale of securities within such
State as a result of the failure to submit any filing or fee required under law and permitted under

this section.
(d) Definitions
For purposes of this section, the following definitions shall apply:

(1) Offering document
The term "offering document"—

(A) has the meaning given the term "prospectus” in section 77b(a)(10) of this title, but

without regard to the provisions of subparagraphs (a) and (b) of that section; and
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(B) includes a communication that is not deemed to offer a security pursuant to a rule of the
Commission, :

(2) Prepared by or on behalf of the issuer

Not later than 6 months after October 11, 1996, the Commission shall, by rule, define the term
"prepared by or on behalf of the issuer" for purposes of this section.

(3) State
The term "State" has the same meaning as in section 78¢ of this title.

(4) Senior security

The term "senior security" means any bond, debenture, note, or similar obligation or instrument
constituting a security and evidencing indebtedness, and any stock of a class having priority over
any other class as to distribution of assets or payment of dividends.

(May 27, 1933, ch. 38, title I, §18, 48 Stat. 85; Pub. L. 104-290, title I, §102(a), Oct. 11, 1996, 110
Stat. 3417; Pub. L. 105-353, title I11, §§301(a)(4), 302, Nov. 3, 1998, 112 Stat. 3235, 3237; Pub. L.
111-203, title IX, §985(a)(2), July 21, 2010, 124 Stat. 1933; Pub. L. 112106, title III, §305(a), (b)
(), (0), ()(2), title IV, §401(b), Apr. 5, 2012, 126 Stat. 322, 323, 325.)

REFERENCES IN TEXT

The Investment Company Act of 1940, referred to in subsec. (b)(2), is title T of act Aug, 22, 1940, ch. 686,
54 Stat. 789, as amended, which is classified generally to subchapter I (§80a—1 et seq.) of chapter 2D of this
title. For complete classification of this Act to the Code, see section 80a—51 of this title and Tables.

Section 77d(1), (2), (3), (4), and (6) of this title, referred to in subsecs. (b)(4)(A) to (C), (E) and (c)(1)(B),
were redesignated section 77d(a)(1), (2), (3), (4), and (6), respectively, of this title by Pub. L. 112~106, title II,
§201(b)(D), (c)(1), Apr. S, 2012, 126 Stat. 314.

AMENDMENTS

2012—Subsec, (b)}(4)(C). Pub. L. 112-106, §305(a)(2), added subpar. (C). Former subpar. (C) redesignated
D).

Subsec. (b)(4)(D). Pub. L. 112106, §401(b), added subpar. (D) relating to section 77¢(b)(2) of this title.

Pub. L. 112-106, §305(a)(1), redesignated subpar. (C), relating to section 77c(a) of this title, as (D). Former
subpar (D) redesignated (E).

Subsec. (b)(4)(E). Pub. L. 112-106, §305(a)(1), redesignated subpar. (D) as (E).

Subsec. (c)(1). Pub. L. 112-106, §305(b)(2), substituted ", in connection with securities or securities
transactions” for "with respect to fraud or deceit, or unlawful conduct by a broker or dealer, in connection with
securities or securities transactions.” and added subpars. (A) and (B).

Subsec. (c)(1)(A)ii). Pub. L. 112-106, §305(d)(2), which directed amendment of subsec. (c)(1) by
substituting ", dealer, or funding portal" for "or dealer", was executed by making the substitution in subpar.
(A)(i1) as added by Pub. L. 112-106, §305(b)(2).

Subsec. (¢)(2)(F). Pub. L. 112-106, §305(c), added subpar. (F).

2010—Subsec. (b)Y(1)(C). Pub. L. 111-203, §985(a)(2)(A), substituted "(C) a security” for "(C) is a
security".

Subsec. (¢)(2)(B)(i). Pub. L. 111-203, §985(a)(2)(B), substituted "State or" for "State, or".

1998—Subsec. (b)(1)(A). Pub. L. 105-353, §301(a)(4)(A), inserted ", or authorized for listing," after
"Exchange, or listed".

Subsec. (b)(4)(C). Pub. L. 105-353, §302, substituted "paragraph (4), (10), or (11)" for "paragraph (4) or
ane.

Subsec. (c)(2)(B)(), (C)(i). Pub. L. 105-353, §301(a)(4)(B), (C), made technical amendments to references
in original act which appear in text as references to October 11, 1996.

Subsec. (d)(1)(A). Pub. L. 105-353, §301(a)(4)(D), substituted "section 77b(a)(10)" for "section 77b(10)"
and "subparagraphs (a) and (b)" for "subparagraphs (A) and (B)".

Subsec. (d)(2). Pub. L. 105-353, §301(a)(4)(E), made technical amendment to reference in original act
which appears in text as reference to October 11, 1996.

Subsec. (d)(4). Pub. L. 105-353, §301(a)(4)(F), substituted "The term" for "For purposes of this paragraph,
the term".
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From the U.S. Government Publishing Office, www.gpo.gov

§80a-3. Definition of investment company

(a) Definitions
(1) When used in this subchapter, "investment company™ means any issuer which—

Page 1 of 9

(A) is or holds itself out as being engaged primarily, or proposes to engage primarily, in the

business of investing, reinvesting, or trading in securities;

(B) is engaged or proposes to engage in the business of issuing face-amount certificates of the
installment type, or has been engaged in such business and has any such certificate outstanding; or

(C) is engaged or proposes to engage in the business of investing, reinvesting, ownin
or trading in securities, and owns or proposes to acquire investment securities having a

g, holding,
value

exceeding 40 per centum of the value of such issuer's total assets (exclusive of Government

securities and cash items) on an unconsolidated basis.

(2) As used in this section, "investment securities" includes all securities except (A) Government
securities, (B) securities issued by employees' securities companies, and (C) securities issued by
majority-owned subsidiaries of the owner which (i) are not investment companies, and (ii) are not
relying on the exception from the definition of investment company in paragraph (1) or (7) of

subsection (c) of this section.

(b) Exemption from provisions

Notwithstanding paragraph (1)(C) of subsection (a) of this section, none of the following persons

is an investment company within the meaning of this subchapter:

(1) Any issuer primarily engaged, directly or through a wholly-owned subsidiary or
subsidiaries, in a business or businesses other than that of investing, reinvesting, ownin
or trading in securities.

(2) Any issuer which the Commission, upon application by such issuer, finds and by

g, holding,

order

declares to be primarily engaged in a business or businesses other than that of investing,
reinvesting, owning, holding, or trading in securities either directly or (A) through majority-owned

subsidiaries or (B) through controlled companies conducting similar types of businesse

s. The

filing of an application under this paragraph in good faith by an issuer other than a registered

investment company shall exempt the applicant for a period of sixty days from all prov

isions of

this subchapter applicable to investment companies as such. For cause shown, the Commission by
order may extend such period of exemption for an additional period or periods. Whenever the
Commission, upon its own motion or upon application, finds that the circumstances which gave
rise to the issuance of an order granting an application under this paragraph no longer exist, the

Commission shall by order revoke such order.

(3) Any issuer all the outstanding securities of which (other than short-term paper and directors'
qualifying shares) are directly or indirectly owned by a company excepted from the definition of

investment company by paragraph (1) or (2) of this subsection.
(c) Further exemptions

Notwithstanding subsection (a) of this section, none of the following persons is an investment

company within the meaning of this subchapter:
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(1) Any issuer whose outstanding securities (other than short-term paper) ate beneficially
owned by not more than one hundred persons and which is not making and does not presently
propose to make a public offering of its securities. Such issuer shall be deemed to be an
investment company for purposes of the limitations set forth in subparagraphs (A)(i) and (B)(i) of
section 80a—12(d)(1) of this title governing the purchase or other acquisition by such issuer of any
security issued by any registered investment company and the sale of any security issued by any
registered open-end investment company to any such issuer, For purposes of this paragraph:

(A) Beneficial ownership by a company shall be deemed to be beneficial ownership by one
person, except that, if the company owns 10 per centum or more of the outstanding voting
securities of the issuer, and is or, but for the exception provided for in this paragraph or
paragraph (7), would be an investment company, the beneficial ownership shall be deemed to be
that of the holders of such company's outstanding securities (other than short-term paper).

(B) Beneficial ownership by any person who acquires securities or interests in securities of an
issuer described in the first sentence of this paragraph shall be deemed to be beneficial
ownership by the person from whom such transfer was made, pursuant to such rules and
regulations as the Commission shall prescribe as necessary or appropriate in the public interest
and consistent with the protection of investors and the purposes fairly intended by the policy
and provisions of this subchapter, where the transfer was caused by legal separation, divorce,
death, or other involuntary event.

(2)(A) Any person primarily engaged in the business of underwriting and distributing securities
issued by other persons, selling securities to customers, acting as broker, and acting as market
intermediary, or any one or more of such activities, whose gross income normally is derived
principally from such business and related activities.

(B) For purposes of this paragraph—

(i) the term "market intermediary" means any person that regularly holds itself out as being
willing contemporaneously to engage in, and that is regularly engaged in, the business of
entering into transactions on both sides of the market for a financial contract or one or more
such financial contracts; and

(ii) the term "financial contract" means any arrangement that—

(I) takes the form of an individually negotiated contract, agreement, or option to buy, sell,
lend, swap, or repurchase, or other similar individually negotiated transaction commonly
entered into by participants in the financial markets;

(IT) is in respect of securities, commodities, currencies, interest or other rates, other
measures of value, or any other financial or economic interest similar in purpose or function
to any of the foregoing; and

(IT1) is entered into in response to a request from a counter party for a quotation, or is
otherwise entered into and structured to accommodate the objectives of the counter party to
such arrangement.

(3) Any bank or insurance company; any savings and loan association, building and loan
association, cooperative bank, homestead association, or similar institution, or any receiver,
conservator, liquidator, liquidating agent, or similar official or person thereof or therefor; or any
common trust fund or similar fund maintained by a bank exclusively for the collective investment
and reinvestment of moneys contributed thereto by the bank in its capacity as a trustee, executor,
administrator, or guardian, if—

(A) such fund is employed by the bank solely as an aid to the administration of trusts, estates,
or other accounts created and maintained for a fiduciary purpose;
(B) except in connection with the ordinary advertising of the bank’s fiduciary services,
interests in such fund are not—
(i) advertised; or

https://www.gpo.gov/fdsys/pkg/USCODE-2014-title1 5/html/USCODE-2014-title15-chap2...  3/8/2016




U.S.C. Title 15 - COMMERCE AND TRADE Page 3 of 9

(ii) offered for sale to the general public; and

(C) fees and expenses charged by such fund are not in contravention of fiduciary principles
established under applicable Federal or State law.

(4) Any person substantially all of whose business is confined to making small loans, industrial
banking, or similar businesses.

(5) Any person who is not engaged in the business of issuing redeemable securities, face-
amount certificates of the installment type or periodic payment plan certificates, and who is
primarily engaged in one or more of the following businesses: (A) Purchasing or otherwise
acquiring notes, drafts, acceptances, open accounts receivable, and other obligations representing
part or all of the sales price of merchandise, insurance, and services; (B) making loans to
manufacturers, wholesalers, and retailers of, and to prospective purchasers of, specified
merchandise, insurance, and services; and (C) purchasing or otherwise acquiring mortgages and
other liens on and interests in real estate.

(6) Any company primarily engaged, directly or through majority-owned subsidiaries, in one or
more of the businesses described in paragraphs (3), (4), and (5) of this subsection, or in one or
more of such businesses (from which not less than 25 per centum of such company's gross income
during its last fiscal year was derived) together with an additional business or businesses other
than investing, reinvesting, owning, holding, or trading in securities.

(7)(A) Any issuer, the outstanding securities of which are owned exclusively by persons who, at
the time of acquisition of such securities, are qualified purchasers, and which is not making and
does not at that time propose to make a public offering of such securities. Securities that are
owned by persons who received the securities from a qualified purchaser as a gift or bequest, or in
a case in which the transfer was caused by legal separation, divorce, death, or other involuntary
event, shall be deemed to be owned by a qualified purchaser, subject to such rules, regulations,
and orders as the Commission may prescribe as necessary or appropriate in the public interest or
for the protection of investors.

(B) Notwithstanding subparagraph (A), an issuer is within the exception provided by this
paragraph if—

(i) in addition to qualified purchasers, outstanding securities of that issuer are beneficially
owned by not more than 100 persons who are not qualified purchasers, if—
(1) such persons acquired any portion of the securities of such issuer on or before
September 1, 1996; and
(1) at the time at which such persons initially acquired the securities of such issuer, the
issuer was excepted by paragraph (1); and

(if) prior to availing itself of the exception provided by this paragraph—

(I) such issuer has disclosed to each beneficial owner, as determined under paragraph (1),
that future investors will be limited to qualified purchasers, and that ownership in such issuer
is no longer limited to not more than 100 persons; and

(II) concurrently with or after such disclosure, such issuer has provided each beneficial
ownet, as determined under paragraph (1), with a reasonable opportunity to redeem any part
or all of their interests in the issuer, notwithstanding any agreement to the contrary between
the issuer and such persons, for that person's proportionate share of the issuet's net assets.

(C) Each person that elects to redeem under subparagraph (B)(ii)(IT) shall receive an amount in
cash equal to that person's proportionate share of the issuer's net assets, unless the issuer elects to
provide such person with the option of receiving, and such person agrees to receive, all or a
portion of such person's share in assets of the issuer. If the issuer elects to provide such persons
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with such an opportunity, disclosure concerning such opportunity shall be made in the disclosure
required by subparagraph (B)(ii)(1).

(D) An issuer that is excepted under this paragraph shall nonetheless be deemed to be an
investment company for purposes of the limitations set forth in subparagraphs (A)(i) and (B)(i) of
section 80a—12(d)(1) of this title relating to the purchase or other acquisition by such issuer of any
security issued by any registered investment company and the sale of any security issued by any
registered open-end investment company to any such issuer.

(E) For purposes of determining compliance with this paragraph and paragraph (1), an issuer
that is otherwise excepted under this paragraph and an issuer that is otherwise excepted under
paragraph (1) shall not be treated by the Commission as being a single issuer for purposes of
determining whether the outstanding securities of the issuer excepted under paragraph (1) are
beneficially owned by not more than 100 persons or whether the outstanding securities of the
issuer excepted under this paragraph are owned by persons that are not qualified purchasers.
Nothing in this subparagraph shall be construed to establish that a person is a bona fide qualified
purchaser for purposes of this paragraph or a bona fide beneficial owner for purposes of paragraph
(D).

(8) [Repealed] Pub. L. 111-203, title IX, §986(c)(2), July 21, 2010, 124 Stat. 1936.

(9) Any person substantially all of whose business consists of owning or holding oil, gas, or
other mineral royalties or leases, or fractional interests therein, or certificates of interest or
participation in or investment contracts relative to such royalties, leases, or fractional interests.

(10)(A) Any company organized and operated exclusively for religious, educational,
benevolent, fraternal, charitable, or reformatory purposes—

(i) no part of the net earnings of which inures to the benefit of any private shareholder or
individual; or
(ii) which is or maintains a fund described in subparagraph (B).

(B) For the purposes of subparagraph (A)(ii), a fund is described in this subparagraph if such
fund is a pooled income fund, collective trust fund, collective investment fund, or similar fund
maintained by a charitable organization exclusively for the collective investment and reinvestment
of one or more of the following;:

(i) assets of the general endowment fund or other funds of one or more charitable
organizations;

(ii) assets of a pooled income fund;

(iii) assets contributed to a charitable organization in exchange for the issuance of charitable
gift annuities;

(iv) assets of a charitable remainder trust or of any other trust, the remainder interests of
which are irrevocably dedicated to any charitable organization;

(v) assets of a charitable lead trust;

(vi) assets of a trust, the remainder interests of which are revocably dedicated to or for the
benefit of 1 or more charitable organizations, if the ability to revoke the dedication is limited to
circumstances involving—

(I) an adverse change in the financial circumstances of a settlor or an income beneficiary of
the trust;

(IT) a change in the identity of the charitable organization or organizations having the
remainder interest, provided that the new beneficiary is also a charitable organization; or

(IIT) both the changes described in subclauses (I) and (I);

(vii) assets of a trust not described in clauses (i) through (v), the remainder interests of which
are revocably dedicated to a charitable organization, subject to subparagraph (C); or

(viii) such assets as the Commission may prescribe by rule, regulation, or order in accordance
with section 80a—~6(c) of this title.
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(C) A fund that contains assets described in clause (vii) of subparagraph (B) shall be excluded
from the definition of an investment company for a period of 3 years after December 8, 1995, but
only if—

(1) such assets were contributed before the date which is 60 days after December 8, 1995; and
(ii) such assets are commingled in the fund with assets described in one or more of clauses (i)
through (vi) and (viii) of subparagraph (B).

(D) For purposes of this paragraph—

(i) a trust or fund is "maintained" by a charitable organization if the organization serves as a
trustee or administrator of the trust or fund or has the power to remove the trustees or
administrators of the trust or fund and to designate new trustees or administrators;

(i) the term "pooled income fund" has the same meaning as in section 642(c)(5) of title 26;

(iii) the term "charitable organization" means an organization described in paragraphs (1)
through (5) of section 170(c) or section 501(c)(3) of title 26;

(iv) the term "charitable lead trust" means a trust described in section 170(£)(2)(B), 2055(¢)
(2)(B), or 2522(c)(2)(B) of title 26;

(v) the term "charitable remainder trust" means a charitable remainder annuity trust or a
charitable remainder unitrust, as those terms are defined in section 664(d) of title 26; and

(vi) the term "charitable gift annuity” means an annuity issued by a charitable organization
that is described in section 501(m)(5) of title 26.

(11) Any employee's stock bonus, pension, or profit-sharing trust which meets the requirements
for qualification under section 401 of title 26; or any governmental plan described in section 77¢
(a)(2)(C) of this title; or any collective trust fund maintained by a bank consisting solely of assets
of one or more of such trusts, government plans, or church plans, companies or accounts that are
excluded from the definition of an investment company under paragraph (14) of this subsection; or
any separate account the assets of which are derived solely from (A) contributions under pension
or profit-sharing plans which meet the requirements of section 401 of title 26 or the requirements
for deduction of the employer’s contribution under section 404(a)(2) of title 26, (B) contributions
under governmental plans in connection with which interests, participations, or securities are
exempted from the registration provisions of section 77¢ of this title by section 77¢(a)(2)(C) of this
title, and (C) advances made by an insurance company in connection with the operation of such
separate account,

(12) Any voting trust the assets of which consist exclusively of securities of a single issuer
which is not an investment company.

(13) Any security holders' protective committee or similar issuer having outstanding and issuing
no securities other than certificates of deposit and short-term paper.

(14) Any church plan described in section 414(e) of title 26, if, under any such plan, no patt of
the assets may be used for, or diverted to, purposes other than the exclusive benefit of plan
participants or beneficiaries, or any company ot account that is—

(A) established by a person that is eligible to establish and maintain such a plan under section

414(e) of title 26; and

(B) substantially all of the activities of which consist of —
(1) managing or holding assets contributed to such church plans or other assets which are
permitted to be commingled with the assets of church plans under title 26; or
(ii) administering or providing benefits pursuant to church plans.
(Aug. 22, 1940, ch. 686, title I, §3, 54 Stat. 797; Oct. 21, 1942, ch. 619, title I, §162(e), 56 Stat. 867;
Pub. L. 89485, §13(i), July 1, 1966, 80 Stat. 243; Pub. L. 91-547, §3(a), (b), Dec. 14, 1970, 84 Stat.
1414; Pub. L. 94-210, title III, §308(c), Feb. 5, 1976, 90 Stat. 57; Pub. L. 96477, title I, §102, title
VII, §703, Oct. 21, 1980, 94 Stat. 2276, 2295; Pub. L. 100181, title VI, §§604—606, Dec. 4, 1987,
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§1002. Definitions

For purposes of this subchapter:

(1) The terms "employee welfare benefit plan" and "welfare plan" mean any plan, fund, or
program which was heretofore or is hereafter established or maintained by an employer or by an
employee organization, or by both, to the extent that such plan, fund, or program was established or
is maintained for the purpose of providing for its participants or their beneficiaries, through the
purchase of insurance or otherwise, (A) medical, surgical, or hospital care or benefits, or benefits in
the event of sickness, accident, disability, death or unemployment, or vacation benefits,
apprenticeship or other training programs, or day care centers, scholarship funds, or prepaid legal
services, or (B) any benefit described in section 186(c) of this title (other than pensions on retirement
or death, and insurance to provide such pensions).

(2)(A) Except as provided in subparagraph (B), the terms "employee pension benefit plan" and
"pension plan" mean any plan, fund, or program which was heretofore or is hereafter established or
maintained by an employer or by an employee organization, or by both, to the extent that by its
express terms or as a result of surrounding circumstances such plan, fund, or program—

(i) provides retirement income to employees, or
(ii) results in a deferral of income by employees for periods extending to the termination of
covered employment or beyond,

regardless of the method of calculating the contributions made to the plan, the method of
calculating the benefits under the plan or the method of distributing benefits from the plan. A
distribution from a plan, fund, or program shall not be treated as made in a form other than
retirement income or as a distribution prior to termination of covered employment solely because
such distribution is made to an employee who has attained age 62 and who is not separated from
employment at the time of such distribution.
(B) The Secretary may by regulation prescribe rules consistent with the standards and purposes of
this chapter providing one or more exempt categories under which—
(i) severance pay arrangements, and
(ii) supplemental retirement income payments, under which the pension benefits of retirees or
their beneficiaries are supplemented to take into account some portion or all of the increases in the
cost of living (as determined by the Secretary of Labor) since retirement,

shall, for purposes of this subchapter, be treated as welfare plans rather than pension plans. In the
case of any arrangement or payment a principal effect of which is the evasion of the standards or
purposes of this chapter applicable to pension plans, such arrangement or payment shall be treated as
a pension plan. An applicable voluntary early retirement incentive plan (as defined in section 457(e)
(11)(D)(i) of title 26) making payments or supplements described in section 457(e)(11)(D)(i) of title
26, and an applicable employment retention plan (as defined in section 457(£)(4)(C) of title 26)
making payments of benefits described in section 457(f)(4)(A) of title 26, shall, for purposes of this
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subchapter, be treated as a welfare plan (and not a pension plan) with respect to such payments and
supplements.

(3) The term "employee benefit plan" or "plan" means an employee welfare benefit plan or an
employee pension benefit plan or a plan which is both an employee welfare benefit plan and an
employee pension benefit plan.

(4) The term "employee organization" means any labor union or any organization of any kind, or
any agency or employee representation committee, association, group, or plan, in which employees
participate and which exists for the purpose, in whole or in part, of dealing with employers
concerning an employee benefit plan, or other matters incidental to employment relationships; or any
employees' beneficiary association organized for the purpose in whole or in part, of establishing such
a plan.

(5) The term "employer" means any person acting directly as an employer, or indirectly in the
interest of an employer, in relation to an employee benefit plan; and includes a group or association
of employers acting for an employer in such capacity.

(6) The term "employee" means any individual employed by an employer.

(7) The term "participant” means any employee or former employee of an employer, or any
member or former member of an employee organization, who is or may become eligible to receive a
benefit of any type from an employee benefit plan which covers employees of such employer or
members of such organization, or whose beneficiaries may be eligible to receive any such benefit.

(8) The term "beneficiary" means a person designated by a participant, or by the terms of an
employee benefit plan, who is or may become entitled to a benefit thereunder.

(9) The term "person" means an individual, partnetship, joint venture, corporation, mutual
company, joint-stock company, trust, estate, unincorporated organization, association, or employee
organization.

(10) The term "State" includes any State of the United States, the District of Columbia, Puerto
Rico, the Virgin Islands, American Samoa, Guam, Wake Island, and the Canal Zone. The term
"United States" when used in the geographic sense means the States and the Outer Continental Shelf
lands defined in the Outer Continental Shelf Lands Act (43 U.S.C. 1331-1343).

(11) The term "commerce" means trade, traffic, commerce, transportation, or communication
between any State and any place outside thereof.

(12) The term "industry or activity affecting commerce" means any activity, business, or industry
in commerce or in which a labor dispute would hinder or obstruct commerce or the free flow of
commerce, and includes any activity or industry "affecting commerce" within the meaning of the
Labor Management Relations Act, 1947 [29 U.S.C. 141 et seq.], or the Railway Labor Act [45
U.S.C. 151 et seq.].

(13) The term "Secretary” means the Secretary of Labor.

(14) The term "party in interest" means, as to an employee benefit plan—

(A) any fiduciary (including, but not limited to, any administrator, officer, trustee, or custodian),
counsel, or employee of such employee benefit plan;
(B) a person providing services to such plan;
(C) an employer any of whose employees are covered by such plan;
(D) an employee organization any of whose members are covered by such plan;
(E) an owner, direct or indirect, of 50 percent or more of—
(i) the combined voting power of all classes of stock entitled to vote or the total value of

shares of all classes of stock of a corporation.t
(ii) the capital interest or the profits interest of a partnership, or
(iii) the beneficial interest of a trust or unincorporated enterprise,

which is an employer or an employee organization described in subparagraph (C) or (D);

(F) a relative (as defined in paragraph (15)) of any individual described in subparagraph (A),
B), (C), or (E);
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(G) a corporation, partnership, or trust or estate of which (or in which) 50 percent or more of—
(i) the combined voting power of all classes of stock entitled to vote or the total value of
shares of all classes of stock of such corporation,
(ii) the capital interest or profits interest of such partnership, or
(iii) the beneficial interest of such trust or estate,

is owned directly or indirectly, or held by persons described in subparagraph (A), (B), (C), (D), or
E); .

(H) an employee, officer, director (or an individual having powers or responsibilities similar to
those of officers or directors), or a 10 percent or more shareholder directly or indirectly, of a
person described in subparagraph (B), (C), (D), (E), or (G), or of the employee benefit plan; or

(I) a 10 percent or more (directly or indirectly in capital or profits) partner or joint venturer of a
person described in subparagraph (B), (C), (D), (E), or (G).

The Secretary, after consultation and coordination with the Secretary of the Treasury, may by
regulation prescribe a percentage lower than 50 percent for subparagraph (E) and (G) and lower than
10 percent for subparagraph (H) or (I). The Secretary may prescribe regulations for determining the
ownership (direct or indirect) of profits and beneficial interests, and the manner in which indirect
stockholdings are taken into account. Any person who is a party in interest with respect to a plan to
which a trust described in section 501(c)(22) of title 26 is permitted to make payments under section
1403 of this title shall be treated as a party in interest with respect to such trust.

(15) The term "relative” means a spouse, ancestor, lineal descendant, or spouse of a lineal
descendant.

(16)(A) The term "administrator" means—

(i) the person specifically so designated by the terms of the instrument under which the plan is
operated; ‘

(ii) if an administrator is not so designated, the plan sponsor; or

(iii) in the case of a plan for which an administrator is not designated and a plan sponsor cannot
be identified, such other person as the Secretary may by regulation prescribe.

(B) The term "plan sponsor" means (i) the employer in the case of an employee benefit plan
established or maintained by a single employer, (ii) the employee organization in the case of a plan
established or maintained by an employee organization, or (iii) in the case of a plan established or
maintained by two or more employers or jointly by one or more employers and one or more
employee organizations, the association, committee, joint board of trustees, or other similar group of
representatives of the parties who establish or maintain the plan.

(17) The term "separate account” means an account established or maintained by an insurance
company under which income, gains, and losses, whether or not realized, from assets allocated to
such account, are, in accordance with the applicable contract, credited to or charged against such
account without regard to other income, gains, or losses of the insurance company.

(18) The term "adequate consideration" when used in part 4 of subtitle B of this subchapter means
(A) in the case of a security for which there is a generally recognized market, either (i) the price of
the security prevailing on a national securities exchange which is registered under section 78f of title
15, or (ii) if the security is not traded on such a national securities exchange, a price not less
favorable to the plan than the offering price for the security as established by the current bid and
asked prices quoted by persons independent of the issuer and of any party in interest; and (B) in the
case of an asset other than a security for which there is a generally recognized market, the fair market
value of the asset as determined in good faith by the trustee or named fiduciary pursuant to the terms
of the plan and in accordance with regulations promulgated by the Secretary.

(19) The term "nonforfeitable" when used with respect to a pension benefit or right means a claim
obtained by a participant or his beneficiary to that part of an immediate or deferred benefit under a
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pension plan which arises from the participant's service, which is unconditional, and which is legally
enforceable against the plan. For purposes of this paragraph, a right to an accrued benefit derived
from employer contributions shall not be treated as forfeitable merely because the plan contains a
provision described in section 1053(a)(3) of this title.

(20) The term "security" has the same meaning as such term has under section 77b(1) Z of title 15.

(21)(A) Except as otherwise provided in subparagraph (B), a person is a fiduciary with respect to a
plan to the extent (i) he exetcises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control respecting management or disposition
of its assets, (ii) he renders investment advice for a fee or other compensation, direct or indirect, with
respect to any moneys or other property of such plan, or has any authority or responsibility to do so,
or (iii) he has any discretionary authority or discretionary responsibility in the administration of such
plan. Such term includes any person designated under section 1105(c)(1)(B) of this title.

(B) If any money or other property of an employee benefit plan is invested in securities issued by
an investment company registered under the Investment Company Act of 1940 [15 U.S.C. 80a—1 et
seq.], such investment shall not by itself cause such investment company or such investment
company's investment adviser or principal underwriter to be deemed to be a fiduciary or a party in
interest as those terms are defined in this subchapter, except insofar as such investment company or
its investment adviser or principal underwriter acts in connection with an employee benefit plan
covering employees of the investment company, the investment adviser, or its principal underwriter.
Nothing contained in this subparagraph shall limit the duties imposed on such investment company,
investment adviser, or principal underwriter by any other law.

(22) The term "normal retirement benefit" means the greater of the early retirement benefit under
the plan, or the benefit under the plan commencing at normal retirement age. The normal retirement
benefit shall be determined without regard to—

(A) medical benefits, and
(B) disability benefits not in excess of the qualified disability benefit.

For purposes of this paragraph, a qualified disability benefit is a disability benefit provided by a
plan which does not exceed the benefit which would be provided for the participant if he separated
from the service at normal retirement age. For purposes of this paragraph, the early retirement benefit
under a plan shall be determined without regard to any benefit under the plan which the Secretary of
the Treasury finds to be a benefit described in section 1054(b)(1)(G) of this title,

(23) The term "accrued benefit" means—

(A) in the case of a defined benefit plan, the individual's accrued benefit determined under the
plan and, except as provided in section 1054(c)(3) of this title, expressed in the form of an annual
benefit commencing at normal retirement age, or

(B) in the case of a plan which is an individual account plan, the balance of the individual's
account,

The accrued benefit of an employee shall not be less than the amount determined under section
1054(c)(2)(B) of this title with respect to the employee's accumulated contribution.
(24) The term "normal retirement age" means the earlier of—
(A) the time a plan participant attains normal retirement age under the plan, or
(B) the later of—
(i) the time a plan participant attains age 65, or
(ii) the 5th anniversary of the time a plan participant commenced participation in the plan.

(25) The term "vested liabilities" means the present value of the immediate or deferred benefits
available at normal retirement age for participants and their beneficiaries which are nonforfeitable.

(26) The term "current value" means fair market value where available and otherwise the fair
value as determined in good faith by a trustee or a named fiduciary (as defined in section 1102(a)(2)
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of this title) pursuant to the terms of the plan and in accordance with regulations of the Secretary,
assuming an orderly liquidation at the time of such determination.

(27) The term "present value", with respect to a liability, means the value adjusted to reflect
anticipated events. Such adjustments shall conform to such regulations as the Secretary of the
Treasury may prescribe.

(28) The term "normal service cost" or "normal cost” means the annual cost of future pension
benefits and administrative expenses assigned, under an actuarial cost method, to years subsequent to
a particular valuation date of a pension plan. The Secretary of the Treasury may prescribe regulations
to carry out this paragraph.

(29) The term "accrued liability" means the excess of the present value, as of a particular valuation
date of a pension plan, of the projected future benefit costs and administrative expenses for all plan
participants and beneficiaries over the present value of future contributions for the normal cost of all
applicable plan participants and beneficiaries. The Secretary of the Treasury may prescribe
regulations to carry out this paragraph.

(30) The term "unfunded accrued liability" means the excess of the accrued liability, under an
actuarial cost method which so provides, over the present value of the assets of a pension plan. The
Secretary of the Treasury may prescribe regulations to carry out this paragraph.

(31) The term "advance funding actuarial cost method" or "actuarial cost method" means a
recognized actuarial technique utilized for establishing the amount and incidence of the annual
actuarial cost of pension plan benefits and expenses. Acceptable actuarial cost methods shall include
the accrued benefit cost method (unit credit method), the entry age normal cost method, the
individual level premium cost method, the aggregate cost method, the attained age normal cost
method, and the frozen initial liability cost method. The terminal funding cost method and the current
funding (pay-as-you-go) cost method are not acceptable actuarial cost methods. The Secretary of the
Treasury shall issue regulations to further define acceptable actuarial cost methods.

(32) The term "governmental plan" means a plan established or maintained for its employees by
the Government of the United States, by the government of any State or political subdivision thereof,
or by any agency or instrumentality of any of the foregoing. The term "governmental plan" also
includes any plan to which the Railroad Retirement Act of 1935, or 1937 [45 U.S.C. 231 et seq.]
applies, and which is financed by contributions required under that Act and any plan of an
international organization which is exempt from taxation under the provisions of the International
Organizations Immunities Act [22 U.S.C. 288 et seq.]. The term "governmental plan" includes a plan
which is established and maintained by an Indian tribal government (as defined in section 7701(a)
(40) of title 26), a subdivision of an Indian tribal government (determined in accordance with section
7871(d) of title 26), or an agency or instrumentality of either, and all of the participants of which are
employees of such entity substantially all of whose services as such an employee are in the
performance of essential governmental functions but not in the performance of commercial activities

(whether or not an essential government function) 2

(33)(A) The term "church plan" means a plan established and maintained (to the extent required in
clause (ii) of subparagraph (B)) for its employees (or their beneficiaries) by a church or by a
convention or association of churches which is exempt from tax under section 501 of title 26.

(B) The term "church plan" does not include a plan—

(i) which is established and maintained primarily for the benefit of employees (or their
beneficiaries) of such church or convention or association of churches who are employed in
connection with one or more unrelated trades or businesses (within the meaning of section 513 of
title 26), or

(ii) if less than substantially all of the individuals included in the plan are individuals described
in subparagraph (A) or in clause (ii) of subparagraph (C) (or their beneficiaries).

(C) For purposes of this paragraph—
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(i) A plan established and maintained for its employees (or their beneficiaries) by a church or by
a convention or association of churches includes a plan maintained by an organization, whether a
civil law corporation or otherwise, the principal purpose or function of which is the administration
or funding of a plan or program for the provision of retirement benefits or welfare benefits, or
both, for the employees of a church or a convention or association of churches, if such
organization is controlled by or associated with a church or a convention or association of
churches.

(ii) The term employee of a church or a convention or association of churches includes—

(I) a duly ordained, commissioned, or licensed minister of a church in the exercise of his
ministry, regardless of the source of his compensation;

(IT) an employee of an organization, whether a civil law corporation or otherwise, which is
exempt from tax under section 501 of title 26 and which is controlled by or associated with a
church or a convention or association of churches; and

(I11) an individual described in clause (v).

(iii) A church or a convention or association of churches which is exempt from tax under
section 501 of title 26 shall be deemed the employer of any individual included as an employee
under clause (ii).

(iv) An organization, whether a civil law corporation or otherwise, is associated with a church
or a convention or association of churches if it shares common religious bonds and convictions
with that church or convention or association of churches.

(v) If an employee who is included in a church plan separates from the service of a church ora
convention or association of churches or an organization, whether a civil law corporation or
otherwise, which is exempt from tax under section 501 of title 26 and which is controlled by or
associated with a church or a convention or association of churches, the church plan shall not fail
to meet the requirements of this paragraph merely because the plan—

(I) retains the employee's accrued benefit or account for the payment of benefits to the
employee or his beneficiaries pursuant to the terms of the plan; or

(IT) receives contributions on the employee's behalf after the employee's separation from such
service, but only for a period of 5 years after such separation, unless the employee is disabled

(within the meaning of the disability provisions of the church plan or, if there are no such

provisions in the church plan, within the meaning of section 72(m)(7) of title 26) at the time of

such separation from service.

(D)(i) If a plan established and maintained for its employees (or their beneficiaries) by a church or
by a convention or association of churches which is exempt from tax under section 501 of title 26
fails to meet one or more of the requirements of this paragraph and corrects its failure to meet such
requirements within the correction period, the plan shall be deemed to meet the requirements of this
paragraph for the year in which the correction was made and for all prior years.

(ii) If a correction is not made within the correction period, the plan shall be deemed not to meet
the requirements of this paragraph beginning with the date on which the earliest failure to meet one
or more of such requirements occurred.

(iii) For purposes of this subparagraph, the term "correction period" means—

(D) the period ending 270 days after the date of mailing by the Secretary of the Treasury of a
notice of default with respect to the plan's failure to meet one or more of the requirements of this
paragraph; or

(ID) any period set by a court of competent jurisdiction after a final determination that the plan
fails to meet such requirements, or, if the court does not specify such period, any reasonable period
determined by the Secretary of the Treasury on the basis of all the facts and circumstances, but in
any event not less than 270 days after the determination has become final; or
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(1) any additional period which the Secretary of the Treasury determines is reasonable or
necessary for the correction of the default,

whichever has the latest ending date.

(34) The term "individual account plan" or "defined contribution plan" means a pension plan
which provides for an individual account for each participant and for benefits based solely upon the
amount contributed to the participant's account, and any income, expenses, gains and losses, and any
forfeitures of accounts of other participants which may be allocated to such participant's account.

(35) The term "defined benefit plan" means a pension plan other than an individual account plan;
except that a pension plan which is not an individual account plan and which provides a benefit
derived from employer contributions which is based partly on the balance of the separate account of
a participant—

(A) for the purposes of section 1052 of this title, shall be treated as an individual account plan,
and
(B) for the purposes of paragraph (23) of this section and section 1054 of this title, shall be

treated as an individual account plan to the extent benefits are based upon the separate account of a

participant and as a defined benefit plan with respect to the remaining portion of benefits under the

plan.

(36) The term "excess benefit plan" means a plan maintained by an employer solely for the
purpose of providing benefits for certain employees in excess of the limitations on contributions and
benefits imposed by section 415 of title 26 on plans to which that section applies without regard to
whether the plan is funded. To the extent that a separable part of a plan (as determined by the
Secretary of Labor) maintained by an employer is maintained for such purpose, that part shall be
treated as a separate plan which is an excess benefit plan.

(37)(A) The term "multiemployer plan" means a plan—

(i) to which more than one employer is required to contribute,

(ii) which is maintained pursuant to one or more collective bargaining agreements between one
or more employee organizations and more than one employer, and

(iii) which satisfies such other requirements as the Secretary may prescribe by regulation.

(B) For purposes of this paragraph, all trades or businesses (whether or not incorporated) which
are under common control within the meaning of section 1301(b)(1) of this title are considered a
single employer.

(C) Notwithstanding subparagraph (A), a plan is a multiemployer plan on and after its termination
date if the plan was a multiemployer plan under this paragraph for the plan year preceding its
termination date.

(D) For purposes of this subchapter, notwithstanding the preceding provisions of this paragraph,
for any plan year which began before September 26, 1980, the term "multiemployer plan" means a
plan described in this paragraph (37) as in effect immediately before such date.

(E) Within one year after September 26, 1980, a multiemployer plan may irrevocably elect,
pursuant to procedures established by the corporation and subject to the provisions of sections 1453
(b) and (c) of this title, that the plan shall not be treated as a multiemployer plan for all purposes
under this chapter or the Internal Revenue Code of 1954 if for each of the last 3 plan years ending
prior to the effective date of the Multiemployer Pension Plan Amendments Act of 1980—

(i) the plan was not a multiemployer plan because the plan was not a plan described in
. subparagraph (A)(iii) of this paragraph and section 414(f)(1)(C) of title 26 (as such provisions
were in effect on the day before September 26, 1980); and
(ii) the plan had been identified as a plan that was not a multiemployer plan in substantially all
its filings with the corporation, the Secretary of Labor and the Secretary of the Treasury.
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(F)() For purposes of this subchapter a qualified football coaches plan—

(I) shall be treated as a multiemployer plan to the extent not inconsistent with the purposes of
this subparagraph; and

(IT) notwithstanding section 401(k)(4)(B) of title 26, may include a qualified cash and deferred
arrangement.

(11) For purposes of this subparagraph, the term "qualified football coaches plan" means any
defined contribution plan which is established and maintained by an organization—

(I) which is described in section 501(c) of title 26;

(I) the membership of which consists entirely of individuals who primarily coach football as
full-time employees of 4-year colleges or universities described in section 170(b)(1)(A)(ii) of title
26; and

(III) which was in existence on September 18, 1986.

(G)(i) Within 1 year after August 17, 2006—

(I) an election under subparagraph (E) may be revoked, pursuant to procedures prescribed by
the Pension Benefit Guaranty Corporation, if, for each of the 3 plan years prior to August 17,
2006, the plan would have been a multiemployer plan but for the election under subparagraph (E),
and

(II) a plan that meets the criteria in clauses (i) and (ii) of subparagraph (A) of this paragraph or
that is described in clause (vi) may, pursuant to procedures prescribed by the Pension Benefit
Guaranty Corporation, elect to be a multiemployer plan, if—

(aa) for each of the 3 plan years immediately preceding the first plan year for which the
election under this paragraph is effective with respect to the plan, the plan has met those criteria
or is so described,

(bb) substantially all of the plan's employer contributions for each of those plan years were
made or required to be made by organizations that were exempt from tax under section 501 of
title 26, and

(cc) the plan was established prior to September 2, 1974,

(ii) An election under this subparagraph shall be effective for all purposes under this chapter and
under title 26, starting with any plan year beginning on or after January 1, 1999, and ending before
January 1, 2008, as designated by the plan in the election made under clause (i)(II).

(iii) Once made, an election under this subparagraph shall be irrevocable, except that a plan
described in clause (i)(IT) shall cease to be a multiemployer plan as of the plan year beginning
immediately after the first plan year for which the majority of its employer contributions were made
or required to be made by organizations that were not exempt from tax under section 501 of title 26.

(iv) The fact that a plan makes an election under clause (i)(II) does not imply that the plan was not
a multiemployer plan prior to the date of the election or would not be a multiemployer plan without
regard to the election.

(v)(D) No later than 30 days before an election is made under this subparagraph, the plan
administrator shall provide notice of the pending election to each plan participant and beneficiary,
each labor organization representing such participants or beneficiaries, and each employer that has an
obligation to contribute to the plan, describing the principal differences between the guarantee
programs under subchapter III and the benefit restrictions under this subchapter for single employer
and multiemployer plans, along with such other information as the plan administrator chooses to
include.

(II) Within 180 days after August 17, 2006, the Secretary shall prescribe a model notice under this
clause.
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(II1) A plan administrator's failure to provide the notice required under this subparagraph shall be
treated for purposes of section 1132(c)(2) of this title as a failure or refusal by the plan administrator
to file the annual report required to be filed with the Secretary under section 1021(b)(1) of this title.

(vi) A plan is described in this clause if it is a plan sponsored by an organization which is
described in section 501(c)(5) of title 26 and exempt from tax under section 501(a) of such title and
which was established in Chicago, Illinois, on August 12, 1881,

(vii) For purposes of this chapter and title 26, a plan makmg an election under this subparagraph
shall be treated as maintained pursuant to a collective bargaining agreement if a collective bargaining
agreement, expressly or otherwise, provides for or permits employer contributions to the plan by one
or more employers that are signatory to such agreement, or participation in the plan by one or more
employees of an employer that is signatory to such agreement, regardless of whether the plan was
created, established, or maintained for such employees by virtue of another document that is not a
collective bargaining agreement.

(38) The term "investment manager" means any fiduciary (other than a trustee or named fiduciary,
as defined in section 1102(a)(2) of this title)—

(A) who has the power to manage, acquire, or dispose of any asset of a plan;
(B) who (i) is registered as an investment adviser under the Investment Advisers Act of 1940

[15 U.S.C. 80b—1 et seq.]; (ii) is not registered as an investment adviser under such Act by reason

of paragraph (1) of section 203A(a) of such Act [15 U.S.C. 80b-3a(a)], is registered as an

investment adviser under the laws of the State (referred to in such paragraph (1)) in which it
maintains its principal office and place of business, and, at the time the fiduciary last filed the
registration form most recently filed by the fiduciary with such State in order to maintain the
fiduciary's registration under the laws of such State, also filed a copy of such form with the

Secretary; (iii) is a bank, as defined in that Act; or (iv) is an insurance company qualified to

perform services described in subparagraph (A) under the laws of more than one State; and

(C) has acknowledged in writing that he is a fiduciary with respect to the plan.

(39) The terms "plan year" and "fiscal year of the plan" mean, with respect to a plan, the calendar,
policy, or fiscal year on which the records of the plan are kept.

(40)(A) The term "multiple employer welfare arrangement" means an employee welfare benefit
plan, or any other arrangement (other than an employee welfare benefit plan), which is established or
maintained for the purpose of offering or providing any benefit described in paragraph (1) to the
employees of two or more employers (including one or more self-employed individuals), or to their
beneficiaries, except that such term does not include any such plan or other arrangement which is
established or maintained—

(i) under or pursuant to one or more agreements which the Secretary finds to be collective
bargaining agreements,

(ii) by a rural electric cooperative, or

(iii) by a rural telephone cooperative association.

(B) For purposes of this paragraph—

(i) two or more trades or businesses, whether or not incorporated, shall be deemed a single
employer if such trades or businesses are within the same control group,

(i) the term "control group" means a group of trades or businesses under common control,

(iii) the determination of whether a trade or business is under "common control" with another
trade or business shall be determined under regulations of the Secretary applying principles similar
to the principles applied in determining whether employees of two or more trades or businesses are
treated as employed by a single employer under section 1301(b) of this title, except that, for
purposes of this paragraph, common control shall not be based on an interest of less than 25
percent,

(iv) the term "rural electric cooperative" means—
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(I) any organization which is exempt from tax under section 501(a) of title 26 and which is
engaged primarily in providing electric service on a mutual or cooperative basis, and

(1) any organization described in paragraph (4) or (6) of section 501(c) of title 26 which is
exempt from tax under section 501(a) of title 26 and at least 80 percent of the members of
which are organizations described in subclause (I), and

(v) the term "rural telephone cooperative association" means an organization described in
paragraph (4) or (6) of section 501(c) of title 26 which is exempt from tax under section 501(a) of
title 26 and at least 80 percent of the members of which are organizations engaged primarily in
providing telephone service to rural areas of the United States on a mutual, cooperative, or other
basis.

(41) * SINGLE-EMPLOYER PLAN.—The term "single-employer plan" means an employee benefit
plan other than a multiemployer plan.

(41) * The term "single-employer plan" means a plan which is not a multiemployer plan.

(42) the term "plan assets" means plan assets as defined by such regulations as the Secretary may
prescribe, except that under such regulations the assets of any entity shall not be treated as plan
assets if, immediately after the most recent acquisition of any equity interest in the entity, less than
25 percent of the total value of each class of equity interest in the entity is held by benefit plan
investors. For purposes of determinations pursuant to this paragraph, the value of any equity interest
held by a person (other than such a benefit plan investor) who has discretionary authority or control
with respect to the assets of the entity or any person who provides investment advice for a fee (direct
or indirect) with respect to such assets, or any affiliate of such a person, shall be disregarded for
purposes of calculating the 25 percent threshold. An entity shall be considered to hold plan assets
only to the extent of the percentage of the equity interest held by benefit plan investors. For purposes

of this paragraph, the term "benefit plan investor" means an employee benefit plan subject to part 42
any plan to which section 4975 of title 26 applies, and any entity whose underlying assets include
plan assets by reason of a plan's investment in such entity.

(Pub. L. 93-406, title I, §3, Sept. 2, 1974, 88 Stat. 833; Pub. L. 96-364, title 111, §§302, 305, title IV,
§§407(a), 409, Sept. 26, 1980, 94 Stat. 1291, 1294, 1303, 1307; Pub. L. 97-473, title I11, §302(a),
Jan. 14, 1983, 96 Stat. 2612; Pub. L. 99-272, title X1, §11016(c)(1), Apr. 7, 1986, 100 Stat. 273;
Pub. L. 99-509, title IX, §9203(b)(1), Oct. 21, 1986, 100 Stat. 1979; Pub. L. 99-514, title XVIII,
§1879(u)(3), Oct. 22, 1986, 100 Stat. 2913; Pub. L. 100-202, §136(a), Dec. 22, 1987, 101 Stat. 1329
_441; Pub. L. 101-239, title VII, §§7871(b)(2), 7881(m)(2)(D), 7891(a)(1), 7893(a), 7894(a)(1)(A),
2)(A), (3), (4), Dec. 19, 1989, 103 Stat. 2435, 2444, 2445, 2447, 2448; Pub. L. 101-508, title XII,
§12002(b)(2)(C), Nov. 5, 1990, 104 Stat. 1388-566; Pub. L. 102-89, §2, Aug. 14, 1991, 105 Stat.
446; Pub. 1. 104-290, title TI1, §308(b)(1), Oct. 11, 1996, 110 Stat. 3440; Pub. L. 105-72, §1(a),
Nov. 10, 1997, 111 Stat. 1457; Pub. L. 109-280, title VI, §611(f), title IX, §§905(a), 906(a)(2)(A),
title X1, §§1104(c), 1106(a), Aug. 17, 2006, 120 Stat. 972, 1050, 1051, 1060; Pub. L. 110-28, title
VI, §6611(a)(1), (b)(1), May 25, 2007, 121 Stat. 179, 180; Pub. L. 110-458, title I, §111(c), Dec. 23,
2008, 122 Stat. 5113.)

REFERENCES IN TEXT

This chapter, referred to in pars. (2)(B) and (37)(E), (G)(ii), (vii), was in the original "this Act", meaning
Pub. L. 93406, known as the Employee Retirement Income Security Act of 1974, Titles I, III, and IV of such
Act are classified principally to this chapter. For complete classification of this Act to the Code, see Short
Title note set out under section 1001 of this title and Tables.

The Outer Continental Shelf Lands Act, referred to in par. (10), is act Aug. 7, 1953, ch. 345, 67 Stat. 462, as
amended, which is classified generally to subchapter 11T (§1331 et seq.) of chapter 29 of Title 43, Public
Lands, For complete classification of this Act to the Code, see Short Title note set out under section 1301 of
Title 43 and Tables.
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§501. Exemption from tax on corporations, certain trusts, etc.

(a) Exemption from taxation

An organization described in subsection (¢) or (d) or section 401(a) shall be exempt from taxation
under this subtitle unless such exemption is denied under section 502 or 503.

(b) Tax on unrelated business income and certain other activities

An organization exempt from taxation under subsection (a) shall be subject to tax to the extent
provided in parts II, I1X, and VI of this subchapter, but (notwithstanding parts 11, 111, and VI of this
subchapter) shall be considered an organization exempt from income taxes for the purpose of any
law which refers to organizations exempt from income taxes.

(c) List of exempt organizations

The following organizations are referred to in subsection (a):
(1) Any corporation organized under Act of Congress which is an instrumentality of the United
States but only if such corporation—
(A) is exempt from Federal income taxes—
(i) under such Act as amended and supplemented before July 18, 1984, or
(ii) under this title without regard to any provision of law which is not contained in this
title and which is not contained in a revenue Act, or

(B) is described in subsection (1).

(2) Corporations organized for the exclusive purpose of holding title to property, collecting
income therefrom, and turning over the entire amount thereof, less expenses, to an organization
which itself is exempt under this section. Rules similar to the rules of subparagraph (G) of
paragraph (25) shall apply for purposes of this paragraph.

(3) Corporations, and any community chest, fund, or foundation, organized and operated
exclusively for religious, charitable, scientific, testing for public safety, literary, or educational
purposes, or to foster national or international amateur sports competition (but only if no part of its
activities involve the provision of athletic facilities or equipment), or for the prevention of cruelty
to children or animals, no part of the net earnings of which inures to the benefit of any private
shareholder or individual, no substantial part of the activities of which is carrying on propaganda,
or otherwise attempting, to influence legislation (except as otherwise provided in subsection (h)),
and which does not patrticipate in, or intervene in (including the publishing or distributing of
statements), any political campaign on behalf of (or in opposition to) any candidate for public
office.

(4)(A) Civic leagues or organizations not organized for profit but operated exclusively for the
promotion of social welfare, or local associations of employees, the membership of which is
limited to the employees of a designated person or persons in a particular municipality, and the net
earnings of which are devoted exclusively to charitable, educational, or recreational purposes.
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(B) Subparagraph (A) shall not apply to an entity unless no part of the net earnings of such
entity inures to the benefit of any private shareholder or individual.

(5) Labor, agricultural, or horticultural organizations.

(6) Business leagues, chambers of commerce, real-estate boards, boards of trade, or professional
football leagues (whether or not administering a pension fund for football players), not organized
for profit and no part of the net earnings of which inures to the benefit of any private shareholder
ot individual.

(7) Clubs organized for pleasure, recreation, and other nonprofitable purposes, substantially all
of the activities of which are for such purposes and no part of the net earnings of which inures to
the benefit of any private shareholder.

(8) Fraternal beneficiary societies, orders, or associations—

(A) operating under the lodge system or for the exclusive benefit of the members of a
fraternity itself operating under the lodge system, and

(B) providing for the payment of life, sick, accident, or other benefits to the members of such
society, order, or association or their dependents.

(9) Voluntary employees' beneficiary associations providing for the payment of life, sick,
accident, or other benefits to the members of such association or their dependents or designated
beneficiaries, if no part of the net earnings of such association inures (other than through such
payments) to the benefit of any private shareholder or individual. For purposes of providing for the
payment of sick and accident benefits to members of such an association and their dependents, the
term "dependent" shall include any individual who is a child (as defined in section 152(f)(1)) of a
member who as of the end of the calendar year has not attained age 27.

(10) Domestic fraternal societies, orders, or associations, operating under the lodge system—

(A) the net earnings of which are devoted exclusively to religious, charitable, scientific,
literary, educational, and fraternal purposes, and
(B) which do not provide for the payment of life, sick, accident, or other benefits.

(11) Teachers' retirement fund associations of a purely local character, if—

(A) no part of their net earnings inures (other than through payment of retirement benefits) to
the benefit of any private shareholder or individual, and

(B) the income consists solely of amounts received from public taxation, amounts received
from assessments on the teaching salaries of members, and income in respect of investments.

(12)(A) Benevolent life insurance associations of a purely local character, mutual ditch or
irrigation companies, mutual or cooperative telephone companies, or like organizations; but only if
85 percent or more of the income consists of amounts collected from members for the sole purpose
of meeting losses and expenses.

(B) In the case of a mutual or cooperative telephone company, subparagraph (A) shall be
applied without taking into account any income received or accrued—

(i) from a nonmember telephone company for the performance of communication services
which involve members of the mutual or cooperative telephone company,

(ii) from qualified pole rentals,

(iii) from the sale of display listings in a directory furnished to the members of the mutual or
cooperative telephone company, or

(iv) from the prepayment of a loan under section 306A, 306B, or 311 L of the Rural
Electrification Act of 1936 (as in effect on January 1, 1987).

(C) In the case of a mutual or cooperative electric company, subparagraph (A) shall be applied

without taking into account any income received or accrued—
(i) from qualified pole rentals, or
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(ii) from any provision or sale of electric energy transmission services or ancillary services if
such services are provided on a nondiscriminatory open access basis under an open access
transmission tariff approved or accepted by FERC or under an independent transmission
provider agreement approved or accepted by FERC (other than income received or accrued
directly or indirectly from a member),

(iif) from the provision or sale of electric energy distribution services or ancillary services if
such services are provided on a nondiscriminatory open access basis to distribute electric energy
not owned by the mutual or electric cooperative company—

(I) to end-users who are served by distribution facilities not owned by such company or

any of its members (other than income received or accrued directly or indirectly from a

member), or

(1I) generated by a generation facility not owned or leased by such company or any of its
members and which is directly connected to distribution facilities owned by such company or

any of its members (other than income received or accrued directly or indirectly from a

member),

(iv) from any nuclear decommissioning transaction, or
(v) from any asset exchange or conversion transaction.

(D) For purposes of this paragraph, the term "qualified pole rental" means any rental of a pole
(or other structure used to support wires) if such pole (or other structure)—
(i) is used by the telephone or electric company to support one or more wires which are used
by such company in providing telephone or electric services to its members, and
(ii) is used pursuant to the rental to support one or more wires (in addition to the wires
described in clause (i)) for use in connection with the transmission by wire of electricity or of
telephone or other communications.

For purposes of the preceding sentence, the term "rental” includes any sale of the right to use the
pole (or other structure).

(E) For purposes of subparagraph (C)(ii), the term "FERC" means the Federal Energy
Regulatory Commission and references to such term shall be treated as including the Public Utility
Commission of Texas with respect to any ERCOT utility (as defined in section 212(k)(2)(B) of the
Federal Power Act (16 U.S.C. 824k(k)(2)(B))).

(F) For purposes of subparagraph (C)(iv), the term "nuclear decommissioning transaction"
means—

(i) any transfer into a trust, fund, or instrument established to pay any nuclear
decommissioning costs if the transfer is in connection with the transfer of the mutual or
cooperative electric company's interest in a nuclear power plant or nuclear power plant unit,

(ii) any distribution from any trust, fund, or instrument established to pay any nuclear
decommissioning costs, or

(iii) any earnings from any trust, fund, or instrument established to pay any nuclear
decommissioning costs.

(G) For purposes of subparagraph (C)(v), the term "asset exchange or conversion transaction"
means any voluntary exchange or involuntary conversion of any property related to generating,
transmitting, distributing, or selling electric energy by a mutual or cooperative electric company,
the gain from which qualifies for deferred recognition under section 1031 or 1033, but only if the
replacement property acquired by such company pursuant to such section constitutes property
which is used, or to be used, for—

(i) generating, transmitting, distributing, or selling electric energy, or
(ii) producing, transmitting, distributing, or selling natural gas.
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(H)(i) In the case of a mutual or cooperative electric company described in this paragraph or an
organization described in section 1381(a)(2)(C), income received or accrued from a load loss
transaction shall be treated as an amount collected from members for the sole purpose of meeting
losses and expenses.

(ii) For purposes of clause (i), the term "load loss transaction" means any wholesale or retail
sale of electric energy (other than to members) to the extent that the aggregate sales during the
recovery period do not exceed the load loss mitigation sales limit for such period.

(iii) For purposes of clause (ii), the load loss mitigation sales limit for the recovery period is the
sum of the annual load losses for each year of such period.

(iv) For purposes of clause (iii), a mutual or cooperative electric company's annual load loss for
each year of the recovery period is the amount (if any) by which—

(I) the megawatt hours of electric energy sold during such year to members of such electric
company are less than
(II) the megawatt hours of electric energy sold during the base year to such members.

(v) For purposes of clause (iv)(Il), the term "base year" means—

(I) the calendar year preceding the start-up year, or

(ID) at the election of the mutual or cooperative electric company, the second or third calendar
years preceding the start-up year.

(vi) For purposes of this subparagraph, the recovery period is the 7-year period beginning with
the start-up year.

(vii) For purposes of this subparagraph, the start-up year is the first year that the mutual or
cooperative electric company offers nondiscriminatory open access or the calendar year which
includes the date of the enactment of this subparagraph, if later, at the election of such company.

(viii) A company shall not fail to be treated as a mutual or cooperative electric company for
purposes of this paragraph or as a corporation operating on a cooperative basis for purposes of
section 1381(a)(2)(C) by reason of the treatment under clause (i).

(ix) For purposes of subparagraph (A), in the case of a mutual or cooperative electric company,
income received, or accrued, indirectly from a member shall be treated as an amount collected
from members for the sole purpose of meeting losses and expenses.

(13) Cemetery companies owned and operated exclusively for the benefit of their members or
which are not operated for profit; and any corporation chartered solely for the purpose of the
disposal of bodies by burial or cremation which is not permitted by its charter to engage in any
business not necessarily incident to that purpose and no part of the net earnings of which inures to
the benefit of any private shareholder or individual.

(14)(A) Credit unions without capital stock organized and operated for mutual purposes and
without profit.

(B) Corporations or associations without capital stock organized before September 1, 1957, and
operated for mutual purposes and without profit for the purpose of providing reserve funds for,
and insurance of shares or deposits in—

(i) domestic building and loan associations,

(ii) cooperative banks without capital stock organized and operated for mutual purposes and
without profit,

(iii) mutual savings banks not having capital stock represented by shares, or

(iv) mutual savings banks described in section 591(b) 2
(C) Corporations or associations organized before September 1, 1957, and operated for mutual

purposes and without profit for the purpose of providing reserve funds for associations or banks
described in clause (i), (ii), or (iii) of subparagraph (B); but only if 85 percent or more of the
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income is attributable to providing such reserve funds and to investments. This subparagraph shall
not apply to any corporation or association entitled to exemption under subparagraph (B).
(15)(A) Insurance companies (as defined in section 816(a)) other than life (including
interinsurers and reciprocal underwriters) if—
(D(D) the gross receipts for the taxable year do not exceed $600,000, and
(I1) more than 50 percent of such gross receipts consist of premiums, or
(ii) in the case of a mutual insurance company—
(D) the gross receipts of which for the taxable year do not exceed $150,000, and
(I) more than 35 percent of such gross receipts consist of premiums.

Clause (ii) shall not apply to a company if any employee of the company, or a member of the
employee's family (as defined in section 2032A(e)(2)), is an employee of another company exempt
from taxation by reason of this paragraph (or would be so exempt but for this sentence).

(B) For purposes of subparagraph (A), in determining whether any company or association is
described in subparagraph (A), such company or association shall be treated as receiving during
the taxable year amounts described in subparagraph (A) which are received during such year by all
other companies or associations which are members of the same controlled group as the insurance
company or association for which the determination is being made.

(C) For purposes of subparagraph (B), the term "controlled group" has the meaning given such
term by section 831(b)(2)(B)(ii), except that in applying section 831(b)(2)(B)(ii) for purposes of
this subparagraph, subparagraphs (B) and (C) of section 1563(b)(2) shall be disregarded.

(16) Corporations organized by an association subject to part IV of this subchapter or members
thereof, for the purpose of financing the ordinary crop operations of such members or other
producers, and operated in conjunction with such association. Exemption shall not be denied any
such corporation because it has capital stock, if the dividend rate of such stock is fixed at not to
exceed the legal rate of interest in the State of incorporation or 8 percent per annum, whichever is
greater, on the value of the consideration for which the stock was issued, and if substantially all
such stock (other than nonvoting preferred stock, the owners of which are not entitled or permitted
to participate, directly or indirectly, in the profits of the corporation, on dissolution or otherwise,
beyond the fixed dividends) is owned by such association, or members thereof; nor shall
exemption be denied any such corporation because there is accumulated and maintained by it a
reserve required by State law or a reasonable reserve for any necessary purpose.

(17)(A) A trust or trusts forming part of a plan providing for the payment of supplemental
unemployment compensation benefits, if—

(i) under the plan, it is impossible, at any time prior to the satisfaction of all liabilities, with
respect to employees under the plan, for any part of the corpus or income to be (within the
taxable year or thereafter) used for, or diverted to, any purpose other than the providing of
supplemental unemployment compensation benefits,

(i) such benefits are payable to employees under a classification which is set forth in the plan
and which is found by the Secretary not to be discriminatory in favor of employees who are
highly compensated employees (within the meaning of section 414(q)), and

(iii) such benefits do not discriminate in favor of employees who are highly compensated
employees (within the meaning of section 414(q)). A plan shall not be considered
discriminatory within the meaning of this clause merely because the benefits received under the
plan bear a uniform relationship to the total compensation, or the basic or regular rate of
compensation, of the employees covered by the plan.

(B) In determining whether a plan meets the requirements of subparagraph (A), any benefits

provided under any other plan shall not be taken into consideration, except that a plan shall not be
considered discriminatory—
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(i) merely because the benefits under the plan which are first determined in a
nondiscriminatory manner within the meaning of subparagraph (A) are then reduced by any
sick, accident, or unemployment compensation benefits received under State or Federal law (or
reduced by a portion of such benefits if determined in a nondiscriminatory manner), or

(ii) merely because the plan provides only for employees who are not eligible to receive sick,
accident, or unemployment compensation benefits under State or Federal law the same benefits
(or a portion of such benefits if determined in a nondiscriminatory manner) which such
employees would receive under such laws if such employees were eligible for such benefits, or

(iif) merely because the plan provides only for employees who are not eligible under another
plan (which meets the requirements of subparagraph (A)) of supplemental unemployment
compensation benefits provided wholly by the employer the same benefits (or a portion of such
benefits if determined in a nondiscriminatory manner) which such employees would receive
under such other plan if such employees were eligible under such other plan, but only if the
employees eligible under both plans would make a classification which would be
nondiscriminatory within the meaning of subparagraph (A).

(C) A plan shall be considered to meet the requirements of subparagraph (A) during the whole
of any year of the plan if on one day in each quarter it satisfies such requirements.
(D) The term "supplemental unemployment compensation benefits" means only—

(i) benefits which are paid to an employee because of his involuntary separation from the
employment of the employer (whether or not such separation is temporary) resulting directly
from a reduction in force, the discontinuance of a plant or operation, or other similar conditions,
and

(ii) sick and accident benefits subordinate to the benefits described in clause (i).

(E) Exemption shall not be denied under subsection (a) to any organization entitled to such
exemption as an association desctibed in paragraph (9) of this subsection merely because such
organization provides for the payment of supplemental unemployment benefits (as defined in
subparagraph (D)(i)).

(18) A trust or trusts created before June 25, 1959, forming part of a plan providing for the
payment of benefits under a pension plan funded only by contributions of employees, if—

(A) under the plan, it is impossible, at any time prior to the satisfaction of all liabilities with
respect to employees under the plan, for any part of the corpus or income to be (within the
taxable year or thereafter) used for, or diverted to, any purpose other than the providing of
benefits under the plan,

(B) such benefits are payable to employees under a classification which is set forth in the plan
and which is found by the Sectetary not to be discriminatory in favor of erployees who are
highly compensated employees (within the meaning of section 414(q)),

(C) such benefits do not discriminate in favor of employees who are highly compensated
employees (within the meaning of section 414(q)). A plan shall not be considered
discriminatory within the meaning of this subparagraph merely because the benefits received
under the plan bear a uniform relationship to the total compensation, or the basic or regular rate
of compensation, of the employees covered by the plan, and

(D) in the case of a plan under which an employee may designate certain contributions as
deductible—

(i) such contributions do not exceed the amount with respect to which a deduction is

allowable under section 219(b)(3),

(ii) requirements similar to the requirements of section 401(k)(3)(A)(ii) are met with
respect to such elective contributions,

(iii) such contributions are treated as elective deferrals for purposes of section 402(g), and

(iv) the requirements of section 401(a)(30) are met.
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For purposes of subparagraph (D)(ii), rules similar to the rules of section 401(k)(8) shall apply.
For purposes of section 4979, any excess contribution under clause (ii) shall be treated as an
excess contribution under a cash or deferred arrangement.

(19) A post or organization of past or present members of the Armed Forces of the United
States, or an auxiliary unit or society of, or a trust or foundation for, any such post or
organization—

(A) organized in the United States or any of its possessions,
(B) at least 75 percent of the members of which are past or present members of the Armed

Forces of the United States and substantially all of the other members of which are individuals

who are cadets or are spouses, widows,,® widowers, ancestors, or lineal descendants of past or
present members of the Armed Forces of the United States or of cadets, and

(C) no part of the net earnings of which inures to the benefit of any private shareholder or
individual.

[(20) Repealed. Pub. L. 113-295, div. A, title II, §221(a)(19)(B)(iii), Dec. 19, 2014, 128 Stat.
4040.]
(21)(A) A trust or trusts established in writing, created or organized in the United States, and
contributed to by any person (except an insurance company) if—
(i) the purpose of such trust or trusts is exclusively—

(1) to satisfy, in whole or in part, the liability of such person for, or with respect to, claims
for compensation for disability or death due to pneumoconiosis under Black Lung Acts,

(I1) to pay premiums for insurance exclusively covering such liability,

(I1I) to pay administrative and other incidental expenses of such trust in connection with
the operation of the trust and the processing of claims against such person under Black Lung
Acts, and

(IV) to pay accident or health benefits for retired miners and their spouses and dependents
(including administrative and other incidental expenses of such trust in connection therewith)
or premiums for insurance exclusively covering such benefits; and

(ii) no part of the assets of the trust may be used for, or diverted to, any purpose other than—
(I) the purposes described in clause (i),
(1) investment (but only to the extent that the trustee determines that a portion of the assets
is not currently needed for the purposes described in clause (i)) in qualified investments, or
(I11I) payment into the Black Lung Disability Trust Fund established under section 9501, or
into the general fund of the United States Treasury (other than in satisfaction of any tax or
other civil or criminal liability of the person who established or contributed to the trust).

(B) No deduction shall be allowed under this chapter for any payment described in
subparagraph (A)(I)(IV) from such trust.

(C) Payments described in subparagraph (A)())(IV) may be made from such trust during a
taxable year only to the extent that the aggregate amount of such payments during such taxable
year does not exceed the excess (if any), as of the close of the preceding taxable year, of—

(i) the fair market value of the assets of the trust, over
(i) 110 percent of the present value of the liability described in subparagraph (A)(i)(I) of
such person.

The determinations under the preceding sentence shall be made by an independent actuary using
actuarial methods and assumptions (not inconsistent with the regulations prescribed under section
192(c)(1)(A)) each of which is reasonable and which are reasonable in the aggregate.

(D) For purposes of this paragraph:
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(i) The term "Black Lung Acts" means part C of title IV of the Federal Mine Safety and
Health Act of 1977, and any State law providing compensation for disability or death due to that
pneumoconiosis.

(ii) The term "qualified investments" means—

(I) public debt securities of the United States,

(IT) obligations of a State or local government which are not in default as to principal or
interest, and

(IIT) time or demand deposits in a bank (as defined in section 581) or an insured credit
union (within the meaning of section 101(7) of the Federal Credit Union Act, 12 U.S.C. 1752
(7)) located in the United States.

(iii) The term "miner" has the same meaning as such term has when used in section 402(d) of
the Black Lung Benefits Act (30 U.S.C. 902(d)).

(iv) The term "incidental expenses" includes legal, accounting, actuarial, and trustee
expenses.

(22) A trust created or organized in the United States and established in writing by the plan
sponsors of multiemployer plans if—
(A) the purpose of such trust is exclusively—
(i) to pay any amount described in section 4223(c) or (h) of the Employee Retirement
Income Security Act of 1974, and
(ii) to pay reasonable and necessary administrative expenses in connection with the
establishment and operation of the trust and the processing of claims against the trust,

(B) no part of the assets of the trust may be used for, or diverted to, any purpose other than—
(i) the purposes described in subparagraph (A), or
(ii) the investment in securities, obligations, or time or demand deposits described in clause
(ii) of paragraph (21)(D),

(C) such trust meets the requirements of paragraphs (2), (3), and (4) of section 4223(b), 4223
(h), or, if applicable, section 4223(c) of the Employee Retirement Income Security Act of 1974,
and

(D) the trust instrument provides that, on dissolution of the trust, assets of the trust may not
be paid other than to plans which have participated in the plan or, in the case of a trust
established under section 4223(h) of such Act, to plans with respect to which employers have
participated in the fund.

(23) Any association organized before 1880 more than 75 percent of the members of which are
present or past members of the Armed Forces and a principal purpose of which is to provide
insurance and other benefits to veterans or their dependents.

(24) A trust described in section 4049 of the Employee Retirement Income Security Act of 1974
(as in effect on the date of the enactment of the Single-Employer Pension Plan Amendments Act
of 1986).

(25)(A) Any corporation or trust which—

(i) has no more than 35 shareholders or beneficiaries,
(ii) has only 1 class of stock or beneficial interest, and
(iii) is organized for the exclusive purposes of—
(1) acquiring real property and holding title to, and collecting income from, such property,
and
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(II) remitting the entire amount of income from such property (less expenses) to 1 or more
organizations described in subparagraph (C) which are shareholders of such corporation or
beneficiaries of such trust.

For purposes of clause (iii), the term "real property" shall not include any interest as a tenant in
common (or similar interest) and shall not include any indirect interest.
(B) A corporation or trust shall be described in subparagraph (A) without regard to whether the
corporation or trust is organized by 1 or more organizations described in subparagraph (C).
(C) An organization is described in this subparagraph if such organization is—
(i) a qualified pension, profit sharing, or stock bonus plan that meets the requirements of
section 401(a),
(ii) a governmental plan (within the meaning of section 414(d)),
(iii) the United States, any State or political subdivision thereof, or any agency or
instrumentality of any of the foregoing, or
(iv) any organization described in paragraph (3).

(D) A corporation or trust shall in no event be treated as described in subparagraph (A) unless
such corporation or trust permits its shareholders or beneficiaties—

(i) to dismiss the corporation's or trust's investment adviser, following reasonable notice,
upon a vote of the shareholders or beneficiaries holding a majority of interest in the corporation
or trust, and

(ii) to terminate their interest in the corporation or trust by either, or both, of the following
alternatives, as determined by the corporation or trust:

(D) by selling or exchanging their stock in the corporation or interest in the trust (subject to
any Federal or State securities law) to any organization described in subparagraph (C) so long
as the sale or exchange does not increase the number of shareholders or beneficiaries in such
corporation or trust above 35, or

(II) by having their stock or interest redeemed by the corporation or trust after the
shareholder or beneficiary has provided 90 days notice to such corporation or trust.

(E)(i) For purposes of this title—

(I) a corporation which is a qualified subsidiary shall not be treated as a separate corporation,
and

(I1) all assets, liabilities, and items of income, deduction, and credit of a qualified subsidiary
shall be treated as assets, liabilities, and such items (as the case may be) of the corporation or
trust described in subparagraph (A).

" (ii) For purposes of this subparagraph, the term "qualified subsidiary" means any corporation if,
at all times during the period such corporation was in existence, 100 percent of the stock of such
corporation is held by the corporation or trust described in subparagraph (A).

(iii) For purposes of this subtitle, if any corporation which was a qualified subsidiary ceases to
meet the requirements of clause (ii), such corporation shall be treated as a new corporation
acquiring all of its assets (and assuming all of its liabilities) immediately before such cessation
from the corporation or trust described in subparagraph (A) in exchange for its stock.

(F) For purposes of subparagraph (A), the term "real property" includes any personal property
which is leased under, or in connection with, a lease of real property, but only if the rent
attributable to such personal property (determined under the rules of section 856(d)(1)) for the
taxable year does not exceed 15 percent of the total rent for the taxable year attributable to both
the real and personal property leased under, or in connection with, such lease.
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(G)(i) An organization shall not be treated as failing to be described in this paragraph merely by
reason of the receipt of any otherwise disqualifying income which is incidentally derived from the
holding of real property.

(i) Clause (i) shall not apply if the amount of gross income described in such clause exceeds 10
percent of the organization's gross income for the taxable year unless the organization establishes
to the satisfaction of the Secretary that the receipt of gross income described in clause (i) in excess
of such limitation was inadvertent and reasonable steps are being taken to correct the
circumstances giving rise to such income.

(26) Any membership organization if—

(A) such organization is established by a State exclusively to provide coverage for medical
care (as defined in section 213(d)) on a not-for-profit basis to individuals described in
subparagraph (B) through—

(i) insurance issued by the organization, or
(ii) a health maintenance organization under an arrangement with the organization,

(B) the only individuals receiving such coverage through the organization are individuals—
(i) who are residents of such State, and
(ii) who, by reason of the existence or history of a medical condition—
(I) are unable to acquire medical care coverage for such condition through insurance or
from a health maintenance organization, or
(II) are able to acquire such coverage only at a rate which is substantially in excess of
the rate for such coverage through the membership organization,

(C) the composition of the membership in such organization is specified by such State, and
(D) no part of the net earnings of the organization inures to the benefit of any private
shareholder or individual.

A spouse and any qualifying child (as defined in section 24(c)) of an individual described in
subparagraph (B) (without regard to this sentence) shall be treated as described in subparagraph
(B).
(27)(A) Any membership organization if—
(i) such organization is established before June 1, 1996, by a State exclusively to reimburse
its members for losses arising under workmen's compensation acts,
(i) such State requires that the membership of such organization consist of—
(D) all persons who issue insurance covering workmen's compensation losses in such State,
and
(II) all persons and governmental entities who self-insure against such losses, and

(iii) such organization operates as a non-profit organization by—

(D) returning surplus income to its membetrs or workmen's compensation policyholders on a
periodic basis, and

(II) reducing initial premiums in anticipation of investment income.

(B) Any organization (including a mutual insurance company) if—
(i) such organization is created by State law and is organized and operated under State law
exclusively to—

() provide workmen's compensation insurance which is required by State law or with
respect to which State law provides significant disincentives if such insurance is not
purchased by an employer, and

(IT) provide related coverage which is incidental to workmen's compensation insurance,
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(ii) such organization must provide workmen's compensation insurance to any employer in
the State (for employees in the State or temporarily assigned out-of-State) which seeks such
insurance and meets other reasonable requirements relating thereto,

(iii)(I) the State makes a financial commitment with respect to such organization either by
extending the full faith and credit of the State to the initial debt of such organization or by
providing the initial operating capital of such organization, and (II) in the case of periods after
the date of enactment of this subparagraph, the assets of such organization revert to the State
upon dissolution or State law does not permit the dissolution of such organization, and

(iv) the majority of the board of directors or oversight body of such organization are
appointed by the chief executive officer or other executive branch official of the State, by the
State legislature, or by both. '

(28) The National Railroad Retirement Investment Trust established under section 15(j) of the
Railroad Retirement Act of 1974.
(29) CO-OP HEALTH INSURANCE ISSUERS.—

(A) IN GENERAL.—A qualified nonprofit health insurance issuer (within the meaning of
section 1322 of the Patient Protection and Affordable Care Act) which has received a loan or
grant under the CO-OP program under such section, but only with respect to periods for which
the issuer is in compliance with the requirements of such section and any agreement with
respect to the loan or grant.

(B) CONDITIONS FOR EXEMPTION.—Subparagraph (A) shall apply to an organization only
if—

(i) the organization has given notice to the Secretary, in such manner as the Secretary may
by regulations prescribe, that it is applying for recognition of its status under this paragraph,
(ii) except as provided in section 1322(c)(4) of the Patient Protection and Affordable Care

Act, no part of the net earnings of which inures to the benefit of any private shareholder or

individual,

(iii) no substantial part of the activities of which is carrying on propaganda, or otherwise
attempting, to influence legislation, and

(iv) the organization does not participate in, or intervene in (including the publishing or
distributing of statements), any political campaign on behalf of (or in opposition to) any
candidate for public office.

(d) Religious and apostolic organizations

The following organizations are referred to in subsection (a): Religious or apostolic associations or
corporations, if such associations or corporations have a common treasury or community treasury,
even if such associations or corporations engage in business for the common benefit of the members,
but only if the members thereof include (at the time of filing their returns) in their gross income their
entire pro rata shares, whether distributed or not, of the taxable income of the association or
corporation for such year. Any amount so included in the gross income of a member shall be treated
as a dividend received.

(e) Cooperative hospital service organizations

For purposes of this title, an organization shall be treated as an organization organized and
operated exclusively for charitable purposes, if—
(1) such organization is organized and operated solely—
(A) to perform, on a centralized basis, one or more of the following services which, if

performed on its own behalf by a hospital which is an organization described in subsection (c)
(3) and exempt from taxation under subsection (a), would constitute activities in exercising or
performing the purpose or function constituting the basis for its exemption: data processing,
purchasing (including the purchasing of insurance on a group basis), warehousing, billing and
collection (including the purchase of patron accounts receivable on a recourse basis), food,
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clinical, industrial engineering, laboratory, printing, communications, record center, and
personnel (including selection, testing, training, and education of personnel) services; and
(B) to perform such setrvices solely for two or more hospitals each of which is—

(i) an organization described in subsection (c)(3) which is exempt from taxation under
subsection (a),

(i) a constituent part of an organization described in subsection (c)(3) which is exempt
from taxation under subsection (a) and which, if organized and operated as a separate entity,
would constitute an organization described in subsection (¢)(3), or

(iii) owned and operated by the United States, a State, the District of Columbia, or a
possession of the United States, or a political subdivision or an agency or instrumentality of
any of the foregoing;

(2) such organization is organized and operated on a cooperative basis and allocates or pays,
within 8% months after the close of its taxable year, all net earnings to patrons on the basis of
services performed for them; and

(3) if such organization has capital stock, all of such stock outstanding is owned by its patrons.

For purposes of this title, any organization which, by reason of the preceding sentence, is an
organization described in subsection (c)(3) and exempt from taxation under subsection (a), shall be
treated as a hospital and as an organization referred to in section 170(b)(1)(A)(iii).

(f) Cooperative service organizations of operating educational organizations
For purposes of this title, if an organization is—

(1) organized and operated solely to hold, commingle, and collectively invest and reinvest
(including arranging for and supervising the performance by independent contractors of
investment services related thereto) in stocks and securities, the moneys contributed thereto by
each of the members of such organization, and to collect income therefrom and turn over the entire
amount thereof, less expenses, to such members,

(2) organized and controlled by one or more such members, and

(3) comprised solely of members that are organizations described in clause (ii) or (iv) of section
170(b)(1X(A)—

(A) which are exempt from taxation under subsection (a), or
(B) the income of which is excluded from taxation under section 115(a),

then such organization shall be treated as an organization organized and operated exclusively for
charitable purposes.

(g) Definition of agricultural

For purposes of subsection (c)(5), the term "agricultural" includes the art or science of cultivating
land, harvesting crops or aquatic resources, or raising livestock.

(h) Expenditures by public charities to influence legislation

(1) General rule
In the case of an organization to which this subsection applies, exemption from taxation under
subsection (a) shall be denied because a substantial part of the activities of such organization
consists of carrying on propaganda, or otherwise attempting, to influence legislation, but only if
such organization normally—
(A) makes lobbying expenditures in excess of the lobbying ceiling amount for such
organization for each taxable year, or
(B) makes grass roots expenditures in excess of the grass roots ceiling amount for such
organization for each taxable year.

(2) Definitions
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For purposes of this subsection—
(A) Lobbying expenditures

The term "lobbying expenditures" means expenditures for the purpose of influencing
legislation (as defined in section 4911(d)).

(B) Lobbying ceiling amount
The lobbying ceiling amount for any organization for any taxable year is 150 percent of the

lobbying nontaxable amount for such organization for such taxable year, determined under
section 4911.

(C) Grass roots expenditures

The term "grass roots expenditures” means expenditures for the purpose of influencing
legislation (as defined in section 4911(d) without regard to paragraph (1)(B) thereof).

(D) Grass roots ceiling amount

The grass roots ceiling amount for any organization for any taxable year is 150 percent of the
grass roots nontaxable amount for such organization for such taxable year, determined under
section 4911.

(3) Organizations to which this subsection applies

This subsection shall apply to any organization which has elected (in such manner and at such
time as the Secretary may prescribe) to have the provisions of this subsection apply to such
organization and which, for the taxable year which includes the date the election is made, is
described in subsection (c)(3) and—

(A) is described in paragraph (4), and
(B) is not a disqualified organization under paragraph (5).

(4) Organizations permitted to elect to have this subsection apply

An organization is described in this paragraph if it is described in—

(A) section 170(b)(1)(A)(ii) (relating to educational institutions),

(B) section 170(b)(1)(A)(iii) (relating to hospitals and medical research organizations),

(C) section 170(b)(1)(A)(iv) (relating to organizations supporting government schools),

(D) section 170(b)(1)(A)(vi) (relating to organizations publicly supported by charitable
contributions),

(E) section 509(a)(2) (relating to organizations publicly supported by admissions, sales, etc.),
or

(F) section 509(a)(3) (relating to organizations supporting certain types of public charities)
except that for purposes of this subparagraph, section 509(a)(3) shall be applied without regard
to the last sentence of section 509(a).

(5) Disqualified organizations
For purposes of paragraph (3) an organization is a disqualified organization if it is—
(A) described in section 170(b)(1)(A)(i) (relating to churches),
(B) an integrated auxiliary of a church or of a convention or association of churches, or
(C) a member of an affiliated group of organizations (within the meaning of section 4911(f)
(2)) if one or more members of such group is described in subparagraph (A) ot (B).

(6) Years for which election is effective
An election by an organization under this subsection shall be effective for all taxable years of
such organization which—
(A) end after the date the election is made, and
(B) begin before the date the election is revoked by such organization (under regulations
prescribed by the Secretary).
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(7) No effect on certain organizations

With respect to any organization for a taxable year for which—
(A) such organization is a disqualified organization (within the meaning of paragraph (5)), or
(B) an election under this subsection is not in effect for such organization,

nothing in this subsection or in section 4911 shall be construed to affect the interpretation of the
phrase, "no substantial part of the activities of which is carrying on propaganda, or otherwise
attempting, to influence legislation," under subsection (c)(3).

(8) Affiliated organizations
For rules regarding affiliated organizations, see section 4911(f).

(i) Prohibition of discrimination by certain social clubs
Notwithstanding subsection (a), an organization which is described in subsection (¢)(7) shall not
be exempt from taxation under subsection (a) for any taxable year if, at any time during such taxable
year, the charter, bylaws, or other governing instrument, of such organization or any written policy
statement of such organization contains a provision which provides for discrimination against any
person on the basis of race, color, or religion. The preceding sentence to the extent it relates to
discrimination on the basis of religion shall not apply to—
(1) an auxiliary of a fraternal beneficiary society if such society—
(A) is described in subsection (c)(8) and exempt from tax under subsection (a), and
(B) limits its membership to the members of a particular religion, or

(2) a club which in good faith limits its membership to the members of a particular religion in
order to further the teachings or principles of that religion, and not to exclude individuals of a
particular race or color.

(j) Special rules for certain amateur sports organizations

(1) In general
In the case of a qualified amateur sports organization—
(A) the requirement of subsection (¢)(3) that no part of its activities involve the provision of
athletic facilities or equipment shall not apply, and
(B) such organization shall not fail to meet the requirements of subsection (c)(3) merely
because its membership is local or regional in nature.

(2) Qualified amateur sports organization defined

For purposes of this subsection, the term "qualified amateur sports organization" means any
organization organized and operated exclusively to foster national or international amateur sports
competition if such organization is also organized and operated primarily to conduct national or
international competition in sports or to support and develop amateur athletes for national or
international competition in sports.

(k) Treatment of certain organizations providing child care

For purposes of subsection (¢)(3) of this section and sections 170(c)(2), 2055(a)(2), and 2522(a)
(2), the term "educational purposes” includes the providing of care of children away from their
homes if-—

(1) substantially all of the care provided by the organization is for purposes of enabling
individuals to be gainfully employed, and
(2) the services provided by the organization are available to the general public.

(I) Government corporations exempt under subsection (c)(1)
For purposes of subsection (c)(1), the following organizations are described in this subsection:
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(1) The Central Liquidity Facility established under title IIT of the Federal Credit Union Act (12
U.S.C. 1795 et seq.).

(2) The Resolution Trust Corporation established under section 21A L of the Federal Home
Loan Bank Act.

(3) The Resolution Funding Corporation established under section 21B of the Federal Home
Loan Bank Act.

(4) The Patient-Centered Outcomes Research Institute established under section 1181(b) of the
Social Security Act.

(m) Certain organizations providing commercial-type insurance not exempt from tax

(1) Denial of tax exemption where providing commercial-type insurance is substantial part
of activities
An organization described in paragraph (3) or (4) of subsection (c) shall be exempt from tax
under subsection (a) only if no substantial part of its activities consists of providing commercial-
type insurance.

(2) Other organizations taxed as insurance companies on insurance business
In the case of an organization described in paragraph (3) or (4) of subsection (¢) which is
exempt from tax under subsection (a) after the application of paragraph (1) of this subsection—
(A) the activity of providing commercial-type insurance shall be treated as an unrelated trade
or business (as defined in section 513), and
(B) in lieu of the tax imposed by section 511 with respect to such activity, such organization
shall be treated as an insurance company for purposes of applying subchapter L with respect to
such activity.

(3) Commercial-type insurance

For purposes of this subsection, the term "commercial-type insurance" shall not include—

(A) insurance provided at substantially below cost to a class of charitable recipients,

(B) incidental health insurance provided by a health maintenance organization of a kind
customarily provided by such organizations,

(C) property or casualty insurance provided (directly or through an organization described in
section 414(e)(3)(B)(ii)) by a church or convention or association of churches for such church
or convention or association of churches,

(D) providing retirement or welfare benefits (or both) by a church or a convention or
association of churches (directly or through an organization described in section 414(e)(3)(A) or
414(e)(3)(B)(ii)) for the employees (including employees described in section 414(e)(3)(B)) of
such church or convention or association of churches or the beneficiaries of such employees,
and

(E) charitable gift annuities.

(4) Insurance includes annuities

For purposes of this subsection, the issuance of annuity contracts shall be treated as providing
insurance.

(5) Charitable gift annuity

For purposes of paragraph (3)(E), the term "charitable gift annuity" means an annuity if—
(A) a portion of the amount paid in connection with the issuance of the annuity is allowable
as a deduction under section 170 or 2055, and
(B) the annuity is described in section 514(c)(5) (determined as if any amount paid in cash in
connection with such issuance were property).
(n) Charitable risk pools

(1) In general
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For purposes of this title—

(A) a qualified charitable risk pool shall be treated as an organization organized and operated
exclusively for charitable purposes, and

(B) subsection (m) shall not apply to a qualified charitable risk pool.

(2) Qualified charitable risk pool

For purposes of this subsection, the term "qualified charitable risk pool" means any
organization—

(A) which is organized and operated solely to pool insurable risks of its members (other than
risks related to medical malpractice) and to provide information to its members with respect to
loss control and risk management,

(B) which is comprised solely of members that are organizations described in subsection (c)
(3) and exempt from tax under subsection (a), and

(C) which meets the organizational requirements of paragraph (3).

(3) Organizational requirements

An organization (hereinafter in this subsection referred to as the "risk pool") meets the
organizational requirements of this paragraph if—

(A) such risk pool is organized as a nonprofit organization under State law provisions
authorizing risk pooling arrangements for charitable organizations,

(B) such risk pool is exempt from any income tax imposed by the State (or will be so exempt
after such pool qualifies as an organization exempt from tax under this title),

(C) such risk pool has obtained at least $1,000,000 in startup capital from nonmember
charitable organizations,

(D) such risk pool is controlled by a board of directors elected by its members, and

(E) the organizational documents of such risk pool require that—

(i) each member of such pool shall at all times be an organization described in subsection
(c)(3) and exempt from tax under subsection (a),

(i) any member which receives a final determination that it no longer qualifies as an
organization described in subsection (c)(3) shall immediately notify the pool of such
determination and the effective date of such determination, and

(i) each policy of insurance issued by the risk pool shall provide that such policy will not
cover the insured with respect to events occurring after the date such final determination was
issued to the insured.

An organization shall not cease to qualify as a qualified charitable risk pool solely by reason of the
failure of any of its members to continue to be an organization described in subsection (c)(3) if,
within a reasonable period of time after such pool is notified as required under subparagraph (E)
(ii), such pool takes such action as may be reasonably necessary to remove such member from
such pool.
(4) Other definitions

For purposes of this subsection—

(A) Startup capital

The term "startup capital" means any capital contributed to, and any program-related

investments (within the meaning of section 4944(c)) made in, the risk pool before such pool

commences operations.

(B) Nonmember charitable organization

The term "nonmember charitable organization" means any organization which is described in
subsection (c)(3) and exempt from tax under subsection (a) and which is not a member of the
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risk pool and does not benefit (directly or indirectly) from the insurance coverage provided by
the pool to its members.

(0) Treatment of hospitals participating in provider-sponsored organizations

An organization shall not fail to be treated as organized and operated exclusively for a charitable
purpose for purposes of subsection (c)(3) solely because a hospital which is owned and operated by
such organization participates in a provider-sponsored organization (as defined in section 1855(d) of
the Social Security Act), whether or not the provider-sponsored organization is exempt from tax. For
purposes of subsection (c)(3), any person with a material financial interest in such a provider-
sponsored organization shall be treated as a private shareholder or individual with respect to the
hospital.

(p) Suspension of tax-exempt status of terrorist organizations

(1) In general

The exemption from tax under subsection (a) with respect to any organization described in
paragraph (2), and the eligibility of any organization described in paragraph (2) to apply for
recognition of exemption under subsection (a), shall be suspended during the period described in
paragraph (3).
(2) Terrorist organizations

An organization is described in this paragraph if such organization is designated or otherwise
individually identified—

(A) under section 212(a)(3)(B)(vi)(II) or 219 of the Immigration and Nationality Act as a
terrorist organization or foreign terrorist organization,

(B) in or pursuant to an Executive order which is related to terrorism and issued under the
authority of the International Emergency Economic Powers Act or section 5 of the United
Nations Participation Act of 1945 for the purpose of imposing on such organization an
economic or other sanction, or

(C) in or pursuant to an Executive order issued under the authority of any Federal law if—

(i) the organization is designated or otherwise individually identified in or pursuant to such

Executive order as supporting or engaging in terrorist activity (as defined in section 212(a)(3)

(B) of the Immigration and Nationality Act) or supporting terrorism (as defined in section

140(d)(2) of the Foreign Relations Authorization Act, Fiscal Years 1988 and 1989); and

(ii) such Executive order refers to this subsection.

(3) Period of suspension

With respect to any organization described in paragraph (2), the period of suspension—
(A) begins on the later of—
(i) the date of the first publication of a designation or identification described in paragraph
(2) with respect to such organization, or
(ii) the date of the enactment of this subsection, and

(B) ends on the first date that all designations and identifications described in paragraph (2)
with respect to such organization are rescinded pursuant to the law or Executive order under
which such designation or identification was made.
(4) Denial of deduction

No deduction shall be allowed under any provision of this title, including sections 170, 545(b)
2), 556(b)(2),l 642(c), 2055, 2106(a)(2), and 2522, with respect to any contribution to an
organization described in paragraph (2) during the period described in paragraph (3).
(5) Denial of administrative or judicial challenge of suspension or denial of deduction
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Notwithstanding section 7428 or any other provision of law, no organization or other person
may challenge a suspension under paragraph (1), a designation or identification described in
paragraph (2), the period of suspension described in paragraph (3), or a denial of a deduction
under paragraph (4) in any administrative or judicial proceeding relating to the Federal tax liability
of such organization or other person.

(6) Erroneous designation

(A) In general
If—

(i) the tax exemption of any organization described in paragraph (2) is suspended under
paragraph (1),

(i) each designation and identification described in paragraph (2) which has been made
with respect to such organization is determined to be erroneous pursuant to the law or
Executive order under which such designation or identification was made, and

(iii) the erroneous designations and identifications result in an overpayment of income tax
for any taxable year by such organization,

credit or refund (with interest) with respect to such overpayment shall be made.

(B) Waiver of limitations

If the credit or refund of any overpayment of tax described in subparagraph (A)(iii) is
prevented at any time by the operation of any law or rule of law (including res judicata), such
credit or refund may nevertheless be allowed or made if the claim therefor is filed before the
close of the 1-year period beginning on the date of the last determination described in
subparagraph (A)(ii).

(7) Notice of suspensions

If the tax exemption of any organization is suspended under this subsection, the Internal
Revenue Service shall update the listings of tax-exempt organizations and shall publish
appropriate notice to taxpayers of such suspension and of the fact that contributions to such
organization are not deductible during the period of such suspension.

(q) Special rules for credit counseling organizations

(1) In general

An organization with respect to which the provision of credit counseling services is a substantial
purpose shall not be exempt from tax under subsection (a) unless such organization is described in
paragraph (3) or (4) of subsection (c) and such organization is organized and operated in
accordance with the following requirements:

(A) The organization—

(i) provides credit counseling services tailored to the specific needs and circumstances of
consumers,

(ii) makes no loans to debtors (other than loans with no fees or interest) and does not
negotiate the making of loans on behalf of debtors,

(iii) provides services for the purpose of improving a consumer's credit record, credit
history, or credit rating only to the extent that such services are incidental to providing credit
counseling services, and

(iv) does not charge any separately stated fee for services for the purpose of improving any
consumet's credit record, credit history, or credit rating.

(B) The organization does not refuse to provide credit counseling services to a consumer due

to the inability of the consumer to pay, the ineligibility of the consumer for debt management
plan enrollment, or the unwillingness of the consumer to enroll in a debt management plan.
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(C) The organization establishes and implements a fee policy which—

(i) requires that any fees charged to a consumer for services are reasonable,

(ii) allows for the waiver of fees if the consumer is unable to pay, and

(iii) except to the extent allowed by State law, prohibits charging any fee based in whole or
in part on a percentage of the consumer's debt, the consumer's payments to be made pursuant
to a debt management plan, or the projected or actual savings to the consumer resulting from
enrolling in a debt management plan.

(D) At all times the organization has a board of directors or other governing body—

(i) which is controlled by persons who represent the broad interests of the public, such as
public officials acting in their capacities as such, persons having special knowledge or
expertise in credit or financial education, and community leaders,

(ii) not more than 20 percent of the voting power of which is vested in persons who are
employed by the organization or who will benefit financially, directly or indirectly, from the
organization's activities (other than through the receipt of reasonable directors' fees or the
repayment of consumer debt to creditors other than the credit counseling organization or its
affiliates), and

(iii) not more than 49 percent of the voting power of which is vested in persons who are
employed by the organization or who will benefit financially, directly or indirectly, from the
organization's activities (other than through the receipt of reasonable directors' fees).

(E) The organization does not own more than 35 percent of—

(i) the total combined voting power of any corporation (other than a corporation which is
an organization described in subsection (¢)(3) and exempt from tax under subsection (a))
which is in the trade or business of lending money, repairing credit, or providing debt
management plan services, payment processing, or similar services,

(ii) the profits interest of any partnership (other than a partnership which is an organization
described in subsection (¢)(3) and exempt from tax under subsection (a)) which is in the trade
or business of lending money, repairing credit, or providing debt management plan services,
payment processing, or similar services, and

(iif) the beneficial interest of any trust or estate (other than a trust which is an organization
described in subsection (c)(3) and exempt from tax under subsection (a)) which is in the trade
or business of lending money, repairing credit, or providing debt management plan services,
payment processing, or similar services.

(F) The organization receives no amount for providing referrals to others for debt
management plan services, and pays no amount to others for obtaining referrals of consumers.

(2) Additional requirements for organizations described in subsection ©)3)

(A) In general

In addition to the requirements under paragraph (1), an organization with respect to which the
provision of credit counseling services is a substantial purpose and which is described in
paragraph (3) of subsection (c) shall not be exempt from tax under subsection (a) unless such
organization is organized and operated in accordance with the following requirements:

(i) The organization does not solicit contributions from consumers during the initial
counseling process or while the consumer is receiving services from the organization.

(ii) The aggregate revenues of the organization which are from payments of creditors of
consumers of the organization and which are attributable to debt management plan services
do not exceed the applicable percentage of the total revenues of the organization.

(B) Applicable percentage
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(i) In general
For purposes of subparagraph (A)(ii), the applicable percentage is 50 percent.

(ii) Transition rule
Notwithstanding clause (i), in the case of an organization with respect to which the
provision of credit counseling services is a substantial purpose and which is described in
paragraph (3) of subsection (c) and exempt from tax under subsection () on the date of the
enactment of this subsection, the applicable percentage is—
(I) 80 percent for the first taxable year of such organization beginning after the date
which is 1 year after the date of the enactment of this subsection, and
(I1) 70 percent for the second such taxable year beginning after such date, and
(I11) 60 percent for the third such taxable year beginning after such date.

(3) Additional requirement for organizations described in subsection (¢)(4)

In addition to the requirements under paragraph (1), an organization with respect to which the
provision of credit counseling services is a substantial purpose and which is described in
paragraph (4) of subsection (c) shall not be exempt from tax under subsection (a) unless such
organization notifies the Secretary, in such manner as the Secretary may by regulations prescribe,
that it is applying for recognition as a credit counseling organization.

(4) Credit counseling services; debt management plan services
For purposes of this subsection—

(A) Credit counseling services
The term "credit counseling services" means—

(i) the providing of educational information to the general public on budgeting, personal
finance, financial literacy, saving and spending practices, and the sound use of consumer
credit,

(ii) the assisting of individuals and families with financial problems by providing them
with counseling, or

(iii) a combination of the activities described in clauses (i) and (ii).

(B) Debt management plan services

The term "debt management plan services" means services related to the repayment, -
consolidation, or restructuring of a consumer's debt, and includes the negotiation with creditors
of lower interest rates, the waiver or reduction of fees, and the marketing and processing of debt
management plans.

(r) Additional requirements for certain hospitals

(1) Im general
A hospital organization to which this subsection applies shall not be treated as described in
subsection (¢)(3) unless the organization—
(A) meets the community health needs assessment requirements described in paragraph (3),
(B) meets the financial assistance policy requirements described in paragraph (4),
(C) meets the requirements on charges described in paragraph (5), and
(D) meets the billing and collection requirement desctibed in paragraph (6).

(2) Hospital organizations to which subsection applies

(A) In general

This subsection shall apply to—
(i) an organization which operates a facility which is required by a State to be licensed,
registered, or similarly recognized as a hospital, and
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(i) any other organization which the Secretary determines has the provision of hospital
care as its principal function or purpose constituting the basis for its exemption under
subsection (c)(3) (determined without regard to this subsection).

(B) Organizations with more than 1 hospital facility
If a hospital organization operates more than 1 hospital facility—
(i) the organization shall meet the requirements of this subsection separately with respect to
each such facility, and
(ii) the organization shall not be treated as described in subsection (¢)(3) with respect to
any such facility for which such requirements are not separately met.

(3) Community health needs assessments

(A) In general
An organization meets the requirements of this paragraph with respect to any taxable year
only if the organization—

(i) has conducted a community health needs assessment which meets the requirements of
subparagraph (B) in such taxable year or in either of the 2 taxable years immediately
preceding such taxable year, and

(i) has adopted an implementation strategy to meet the community health needs identified
through such assessment.

(B) Community health needs assessment

A community health needs assessment meets the requirements of this paragraph if such
community health needs assessment—

(i) takes into account input from persons who represent the broad interests of the
community served by the hospital facility, including those with special knowledge of or
expertise in public health, and

(ii) is made widely available to the public.

(4) Financial assistance policy

An organization meets the requirements of this paragraph if the organization establishes the
following policies:

(A) Financial assistance policy
A written financial assistance policy which includes—

(i) eligibility criteria for financial assistance, and whether such assistance includes free or
discounted care,

(ii) the basis for calculating amounts charged to patients,

(iii) the method for applying for financial assistance,

(iv) in the case of an organization which does not have a separate billing and collections
policy, the actions the organization may take in the event of non-payment, including
collections action and reporting to credit agencies, and

(v) measures to widely publicize the policy within the community to be served by the
organization,

(B) Policy relating to emergency medical care
A written policy requiring the organization to provide, without discrimination, care for
emergency medical conditions (within the meaning of section 1867 of the Social Security Act
(42 U.S.C. 1395dd)) to individuals regardless of their eligibility under the financial assistance
policy described in subparagraph (A).
(5) Limitation on charges
An organization meets the requirements of this paragraph if the organization—
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(A) limits amounts charged for emergency or other medically necessary care provided to
individuals eligible for assistance under the financial assistance policy described in paragraph
(4)(A) to not more than the amounts generally billed to individuals who have insurance
covering such care, and

(B) prohibits the use of gross charges.

(6) Billing and collection requirements

An organization meets the requirement of this paragraph only if the organization does not
engage in extraordinary collection actions before the organization has made reasonable efforts to
determine whether the individual is eligible for assistance under the financial assistance policy
described in paragraph (4)(A).

(7) Regulatory authority

The Secretary shall issue such regulations and guidance as may be necessary to carry out the
provisions of this subsection, including guidance relating to what constitutes reasonable efforts to
determine the eligibility of a patient under a financial assistance policy for purposes of paragraph
(6).

(Aug. 16, 1954, ch. 736, 68A Stat. 163; Mar. 13, 1956, ch. 83, §5(2), 70 Stat. 49; Pub. L. 86-428, §1,
Apr. 22, 1960, 74 Stat. 54; Pub. L. 86-667, §1, July 14, 1960, 74 Stat. 534; Pub. L. 87-834, §8(d),
Oct. 16, 1962, 76 Stat. 997; Pub. L. 89-352, §1, Feb. 2, 1966, 80 Stat. 4; Pub. L. 89-800, §6(2), Nov.
8, 1966, 80 Stat. 1515; Pub. L. 90-364, title I, §109(a), June 28, 1968, 82 Stat. 269; Pub. L. 91-172,
title I, §§101()(3)—(6), 121(b)(5)(A), (6)(A), Dec. 30, 1969, 83 Stat. 526, 527, 541; Pub. L. 91-618,
§1, Dec. 31, 1970, 84 Stat. 1855; Pub. L. 92-418, §1(a), Aug. 29, 1972, 86 Stat. 656; Pub. L. 93
-310, §3(a), June 8, 1974, 88 Stat. 235; Pub. L. 93-625, §10(c), Jan. 3, 1975, 88 Stat. 21 19; Pub. L.
94-455, title XIII, §§1307(a)(1), (d)(1)(A), 1312(a), 1313(a), title XIX, §1906(b)(13)(A), title XX1,
§§2113(a), 2134(b), Oct. 4, 1976, 90 Stat. 1720, 1727, 1730, 1834, 1907, 1927, Pub. L. 94-568, §§1
(a), 2(a), Oct. 20, 1976, 90 Stat. 2697; Pub. L. 95-227, §4(a), Feb. 10, 1978, 92 Stat. 15; Pub. L. 95
—345, §1(a), Aug. 15, 1978, 92 Stat. 481; Pub. L. 95-600, title VII, §703(b)(2), (2)(2)(A), (B), Nov.
6, 1978, 92 Stat. 2939, 2940; Pub. L. 96-222, title I, §108(b)(2)(B), Apr. 1, 1980, 94 Stat. 226; Pub.
L. 96-364, title II, §209(a), Sept. 26, 1980, 94 Stat. 1290; Pub. L. 96-601, §3(a), Dec. 24, 1980, 94
Stat. 3496; Pub. L. 96-605, title I, §106(a), Dec. 28, 1980, 94 Stat. 3523; Pub. L. 97-119, title ],
§103(c)(1), Dec. 29, 1981, 95 Stat. 1638; Pub. L. 97-248, title 11, §286(a), title I1I, §354(a), (b), Sept.
3, 1982, 96 Stat. 569, 640, 641; Pub. L. 974438, title III, §306(b)(5), Jan. 12, 1983, 96 Stat. 2406;
Pub. L. 98-369, div. A, title X, §§1032(a), 1079, div. B, title VIII, §2813(b), July 18, 1984, 98 Stat.
1033, 1056, 1206; Pub. L. 99272, title X1, §11012(b), Apr. 7, 1986, 100 Stat. 260; Pub. L. 99-514,
title X, §§1012(a), 1024(b), title X1, §§1109(a), 1114(b)(14), title X VI, §1603(a), title XVIII, §§1879
(K)(1), 1899A(15), Oct. 22, 1986, 100 Stat. 2390, 2406, 2435, 2451, 2768, 2909, 2959, Pub. L. 100
~203, title X, §10711(a)(2), Dec. 22, 1987, 101 Stat. 1330-464; Pub. L. 100-647, title I, §81010(b)
4), 1011(c)(7)(D), 1016(a)(1)(A), (2)—(4), 1018(u)(14), (15), (34), title II, §2003(a)(1), (2), title VI,
§6202(a), Nov. 10, 1988, 102 Stat. 3451, 3458, 3573, 3574, 3590, 3592, 3597, 3598, 3730; Pub. L.
101-73, title XIV, §1402(a), Aug. 9, 1989, 103 Stat. 550; Pub. L. 102486, title XIX, §1940(a), Oct.
24, 1992, 106 Stat. 3034; Pub. L. 103-66, title XIII, §13146(a), (b), Aug. 10, 1993, 107 Stat. 443;
Pub. L. 104168, title XIII, §1311(b)(1), July 30, 1996, 110 Stat. 1477; Pub. L. 104188, title I,
§81114(a), 1704G)(5), Aug. 20, 1996, 110 Stat. 1759, 1882; Pub. L. 104-191, title III, §§341(a), 342
(a), Aug. 21, 1996, 110 Stat. 2070; Pub. L. 105-33, title IV, §4041(a), Aug. 5, 1997, 111 Stat. 360;
Pub. L. 105-34, title I, §101(c), title IX, §§963(a), (b), 974(a), Aug. 5, 1997, 111 Stat. 799, 892, 898;
Pub. L. 105-206, title VI, §6023(6), (7), July 22, 1998, 112 Stat. 825; Pub. L. 107-16, title VI, §611
(d)(3)(C), June 7, 2001, 115 Stat. 98; Pub. L. 107-90, title II, §202, Dec. 21, 2001, 115 Stat. 890;
Pub. L. 108-121, title I, §§105(a), 108(a), Nov. 11, 2003, 117 Stat. 1338, 1339; Pub. L. 108-218,
title 11, §206(a), (b), Apr. 10,2004, 118 Stat. 610, 611; Pub. L. 108-357, title III, §319(a), (b), Oct.
22,2004, 118 Stat. 1470, 1471; Pub. L. 109-58, title X111, §1304(a), (b), Aug. 8, 2005, 119 Stat. 997;
Pub. L. 109-135, title IV, §412(bb), (cc), Dec. 21, 2005, 119 Stat. 2639; Pub. L. 109-280, title VIII,
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§681. Organization

(a) Incorporation and charter under State law, period of succession; area of operations

A small business investment company shall be an incorporated body, a limited liability company,
or a limited partnership organized and chartered or otherwise existing under State law solely for the
purpose of performing the functions and conducting the activities contemplated under this
subchapter, which, if incorporated, has succession for a period of not less than thirty years unless
sooner dissolved by its shareholders, and if a limited partnership, has succession for a period of not
less than ten years, and possesses the powers reasonably necessary to perform such functions and
conduct such activities. The area in which the company is to conduct its operations, and the
establishment of branch offices or agencies (if authorized by the articles), shall be subject to the
approval of the Administration.

(b) Articles of incorporation; approval

The articles of any small business investment company shall specify in general terms the objects
for which the company is formed, the name assumed by such company, the area or areas in which its
operations are to be carried on, the place whete its principal office is to be located, and the amount
and classes of its shares of capital stock. Such articles may contain any other provisions not
inconsistent with this chapter that the company may see fit to adopt for the regulation of its business
and the conduct of its affairs. Such articles and any amendments thereto adopted from time to time
shall be subject to the approval of the Administration.

(c) Issuance of license

(1) Submission of application

Each applicant for a license to operate as a small business investment company under this
chapter shall submit to the Administrator an application, in a form and including such
documentation as may be prescribed by the Administrator.

(2) Procedures

(A) Status

Not later than 90 days after the initial receipt by the Administrator of an application under
this subsection, the Administrator shall provide the applicant with a written report detailing the
status of the application and any requirements remaining for completion of the application.

(B) Approval or disapproval
Within a reasonable time after receiving a completed application submitted in accordance
with this subsection and in accordance with such requirements as the Administrator may
prescribe by regulation, the Administrator shall—
(1) approve the application and issue a license for such operation to the applicant if the
requirements of this section are satisfied; or
(ii) disapprove the application and notify the applicant in writing of the disapproval.

(3) Matters considered
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In reviewing and processing any application under this subsection, the Administrator—
(A) shall determine whether—
(i) the applicant meets the requirements of subsections (a) and (c) of section 682 of this
title; and
(ii) the management of the applicant is qualified and has the knowledge, experience, and
capability necessary to comply with this chapter;

(B) shall take into consideration—

(1) the need for and availability of financing for small business concerns in the geographic
area in which the applicant is to commence business;

(ii) the general business reputation of the owners and management of the applicant; and

(iii) the probability of successful operations of the applicant, including adequate
profitability and financial soundness; and

(C) shall not take into consideration any projected shortage or unavailability of leverage.
(4) Exception
(A) In general
Notwithstanding any other provision of this chapter, the Administrator may, in the discretion
of the Administrator and based on a showing of special circumstances and good cause, approve
an application and issue a license under this subsection with respect to any applicant that—
(i) has private capital of not less than $3,000,000;
(ii) would otherwise be issued a license under this subsection, except that the applicant
does not satisfy the requirements of section 682(a) of this title; and
(iii) has a viable business plan reasonably projecting profitable operations and a reasonable
timetable for achieving a level of private capital that satisfies the requirements of section 682.
(a) of this title.

(B) Leverage
An applicant licensed pursuant to the exception provided in this paragraph shall not be
eligible to receive leverage as a licensee until the applicant satisfies the requirements of section
682(a) of this title, unless the applicant—
(i) files an application for a license not later than 180 days after December 2, 1997,
(ii) is located in a State that is not served by a licensee; and
(iii) agrees to be limited to 1 tier of leverage available under section 682(b) of this title,
until the applicant meets the requirements of section 682(a) of this title.

(e) 1 Fees

(1) In general
The Administration may prescribe fees to be paid by each applicant for a license to operate as a
small business investment company under this chapter.

(2) Use of amounts
Fees collected under this subsection—
(A) shall be deposited in the account for salaries and expenses of the Administration; and
(B) are authorized to be appropriated solely to cover the costs of licensing examinations.

(Pub. L. 85-699, title 11, §301, Aug. 21, 1958, 72 Stat. 691; Pub. L. 86-502, §4, June 11, 1960, 74
Stat. 196; Pub. L. 87341, §11(a), (b), Oct. 3, 1961, 75 Stat. 756; Pub. L. 90-104, title I, §202, Oct.
11, 1967, 81 Stat. 269; Pub. L. 92595, §2(b), Oct. 27, 1972, 86 Stat. 1314; Pub. L. 94-305, title I,
§106(b)~(d), June 4, 1976, 90 Stat. 666; Pub. L. 95-507, title I, §104, Oct. 24, 1978, 92 Stat. 1758;
Pub. L. 100-590, title I, §105, Nov. 3, 1988, 102 Stat. 2993; Pub. L. 104-208, div. D, title II, §208
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(b)Y(1)=(3)(A), Sept. 30, 1996, 110 Stat. 3009-741, 3009-742; Pub. L. 105-135, title I1, §§212, 214,
Dec. 2, 1997, 111 Stat. 2601.)

REFERENCES IN TEXT

For definition of "this chapter", referred to in subsecs. (b), (¢), and (e), see References in Text note set out
under section 661 of this title.

AMENDMENTS

1997—Subsec. (c)(4)(B). Pub. L. 105-135, §212, amended heading and text of subpar. (B) generally. Prior
to amendment, text read as follows: "An applicant licensed pursuant to the exception provided in this
paragraph shall not be eligible to receive leverage as a licensee until the applicant satisfies the requirements of
section 682(a) of this title."

Subsec. (e). Pub. L. 105-135, §214, added subsec. (e).

1996—Subsec. (a). Pub. L. 104-208, §208(b)(1), substituted "body, a limited liability company, or" for
"body or" in first sentence.

Subsee. (c). Pub. L. 104-208, §208(b)(2), inserted heading and amended text of subsec. (c) generally. Prior
to amendment, subsec. (c) read as follows: "The articles and amendments thereto shall be forwarded to the
Administration for consideration and approval or disapproval. In determining whether to approve such a
company's articles and permit it to operate under the provisions of this chapter, the Administration shall give
due regard, among other things, to the need and availability for the financing of small business concerns in the
geographic area in which the proposed company is to commence business, the general business reputation and
character of the proposed ownets and management of the company, and the probability of successful
operations of such company including adequate profitability and financial soundness. After consideration of
all relevant factors, if it approves the company's articles, the Administration may in its discretion approve the
company to operate under the provisions of this chapter and issue the company a license for such operation."

Subsec. (d). Pub. L. 104208, §208(b)(3)(A), struck out subsec. (d) which read as follows:
"Notwithstanding any other provision of this chapter, a small business investment company, the investment
policy of which is that its investments will be made solely in small business concerns which will contribute to
a well-balanced national economy by facilitating ownership in such concerns by persons whose participation
in the free enterprise system is hampered because of social or economic disadvantages may be organized and
chartered under State business or nonprofit corporation statutes, or formed as a limited partnership, and may
be licensed by the Administration to operate under the provisions of this chapter."

1988—Subsec. (a). Pub. L. 100-590 substituted ", if incorporated, has succession for a period of not less
than thirty years unless sooner dissolved by its shareholders, and if a limited partnership, has succession for a
period of not less than ten years," for "has succession for a period of not less than thirty years unless sooner
dissolved by its shareholders or partners".

1978-—Subsec. (d). Pub. L. 95-507 authorized small business investment companies to form as limited
partnerships.

1976—Subsec. (a). Pub. L. 94-305, §106(b), inserted reference to limited partnership and reference to
partners, struck out "of incorporation" after "by the articles", and inserted "or otherwise existing" after
"chartered".

Subsec. (b). Pub. L. 94-305, §106(c), struck out "of incorporation” after "The articles".

Subsec. (c). Pub. L. 94-305, §106(d), struck out "of incorporation" after "articles” wherever appearing.

1972—Subsec. (d). Pub. L. 92595 added subsec. (d).

1967—Subsec. (c). Pub. L. 90-104 provided for consideration of availability of financing, the geographic
area, the business reputation, ownership factor, and probability of successful operations of company including
adequate profitability and financial soundness and eliminated from consideration the number of such
companies previously organized in the United States and the volume of their operations.

1961—Subsec. (a). Pub. L. 87-341, §11(a), provided that small business investment companies shall be
incorporated, organized and chartered under State law, with a minimum succession period of thirty years
unless sooner dissolved by its activities and functions, its area of operation shall be subject to the
Administration's approval, and deleted provisions setting the minimum number of incorporators at 10, no
company shall be chartered by the Administration unless it determined that none could be chartered under the
laws of the State and operate in accordance with this chapter, and that no such company shall be chartered by
the Administration under this section after June 30, 1961.
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15 US.C.

United States Code, 2014 Edition

Title 15 - COMMERCE AND TRADE

CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER II - INVESTMENT ADVISERS

Sec. 80b-2 - Definitions

From the U.S. Government Publishing Office, www.gpo.gov

§80b-2. Definitions

(a) In general _
When used in this subchapter, unless the context otherwise requires, the following definitions shall

apply:

(1) "Assignment" includes any direct or indirect transfer or hypothecation of an investment
advisory contract by the assignor or of a controlling block of the assignor's outstanding voting
securities by a security holder of the assignor; but if the investment adviser is a partnership, no
assignment of an investment advisory contract shall be deemed to result from the death or
withdrawal of a minority of the members of the investment adviser having only a minority interest
in the business of the investment adviser, or from the admission to the investment adviser of one
or more members who, after such admission, shall be only a minority of the members and shall
have only a minority interest in the business.

(2) "Bank" means (A) a banking institution organized under the laws of the United States or a
Federal savings association, as defined in section 1462(5) of title 12, (B) a member bank of the
Federal Reserve System, (C) any other banking institution, savings association, as defined in
section 1462(4) of title 12, or trust company, whether incorporated or not, doing business under
the laws of any State or of the United States, a substantial portion of the business of which consists
of receiving deposits or exercising fiduciary powets similar to those permitted to national banks
under the authority of the Comptroller of the Currency, and which is supervised and examined by
State or Federal authority having supervision over banks or savings associations, and which is not
operated for the purpose of evading the provisions of this subchapter, and (D) a receivet, ‘
conservator, or other liquidating agent of any institution or firm included in clauses (A), (B), or
(C) of this paragraph.

(3) The term "broker" has the same meaning as given in section 3 of the Securities Exchange
Act of 1934 [15 U.S.C. 78c}.

(4) "Commission" means the Securities and Exchange Commission.

(5) "Company" means a corporation, a partnership, an association, a joint-stock company, a
trust, or any organized group of persons, whether incorporated or not; or any receiver, trustee in a
case under title 11, or similar official, or any liquidating agent for any of the foregoing, in his
capacity as such.

(6) "Convicted" includes a verdict, judgment, or plea of guilty, or a finding of guilt on a plea of
nolo contendere, if such verdict, judgment, plea, or finding has not been reversed, set aside, or
withdrawn, whether or not sentence has been imposed.

(7) The term "dealer" has the same meaning as given in section 3 of the Securities Exchange
Act of 1934 [15 U.S.C. 78c], but does not include an insurance company or investment company.

(8) "Director" means any director of a corporation or any person performing similar functions
with respect to any organization, whether incorporated or unincorporated.

(9) "Exchange" means any organization, association, or group of persons, whether incorporated
or unincorporated, which constitutes, maintains, or provides a market place or facilities for
bringing together purchasers and sellers of securities or for otherwise performing with respect to
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securities the functions commonly performed by a stock exchange as that term is generally
understood, and includes the market place and the market facilities maintained by such exchange.

(10) "Interstate commerce" means trade, commerce, transportation, or communication among
the several States, or between any foreign country and any State, or between any State and any
place or ship outside thereof.

(11) "Investment adviser" means any person who, for compensation, engages in the business of
advising others, either directly or through publications or writings, as to the value of securities or
as to the advisability of investing in, purchasing, or selling securities, or who, for compensation
and as part of a regular business, issues or promulgates analyses or reports concerning securities;
but does not include (A) a bank, or any bank holding company as defined in the Bank Holding
Company Act of 1956 [12 U.S.C. 1841 et seq.] which is not an investment company, except that
the term "investment adviser” includes any bank or bank holding company to the extent that such
bank or bank holding company serves or acts as an investment adviser to a registered investment
company, but if, in the case of a bank, such services or actions are performed through a separately
identifiable department or division, the department or division, and not the bank itself, shall be
deemed to be the investment adviser; (B) any lawyer, accountant, engineer, or teacher whose
performance of such services is solely incidental to the practice of his profession; (C) any broker
or dealer whose performance of such services is solely incidental to the conduct of his business as
a broker or dealer and who receives no special compensation therefor; (D) the publisher of any
bona fide newspaper, news magazine or business or financial publication of general and regular
circulation; (E) any person whose advice, analyses or reports relate to no securities other than
securities which are direct obligations of or obligations guaranteed as to principal or interest by the
United States, or securities issued or guaranteed by corporations in which the United States hasa
direct or indirect interest which shall have been designated by the Secretary of the Treasury,
pursuant to section 3(a)(12) of the Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(12)}], as
exempted securities for the purposes of that Act [15 U.S.C. 78a et seq.]; (F) any nationally
recognized statistical rating organization, as that term is defined in section 3(a)(62) of the
Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(62)], unless such organization engages in
issuing recommendations as to purchasing, selling, or holding securities or in managing assets,
consisting in whole or in part of securities, on behalf of others;; 1 (G) any family office, as defined
by rule, regulation, or order of the Commission, in accordance with the purposes of this
subchapter; or (H) such other persons not within the intent of this paragraph, as the Commission
may designate by rules and regulations or order.

(12) "Investment company", affiliated person, and "insurance company" have the same
meanings as in the Investment Company Act of 1940 [15 U.S.C. 80a—1 et seq.]. "Control" means
the power to exercise a controlling influence over the management or policies of a company,
unless such power is solely the result of an official position with such company.

(13) "Investment supervisoty services" means the giving of continuous advice as to the
investment of funds on the basis of the individual needs of each client.

(14) "Means or instrumentality of interstate commerce" includes any facility of a national
securities exchange.

(15) "National securities exchange" means an exchange registered under section 6 of the
Securities Exchange Act of 1934 [15 U.S.C. 78f].

(16) "Person" means a natural person or a company.

(17) The term "person associated with an investment adviser" means any partner, officer, ot
director of such investment adviser (or any person performing similar functions), or any person
directly or indirectly controlling or controlled by such investment adviser, including any employee
of such investment adviser, except that for the purposes of section 80b—3 of this title (other than
subsection (f) thereof), persons associated with an investment adviser whose functions are clerical
or ministerial shall not be included in the meaning of such term. The Commission may by rules
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and regulations classify, for the purposes of any portion of portions of this subchapter, persons,
including employees controlled by an investment adviser.

(18) "Security" means any note, stock, treasury stock, security future, bond, debenture, evidence
of indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, investment contract,
voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas,
or other mineral rights, any put, call, straddle, option, or privilege on any security (including a
certificate of deposit) or on any group or index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle, option, or privilege entered into on a national
securities exchange relating to foreign currency, or, in general, any interest or instrument
commonly known as a "security", or any certificate of interest or participation in, temporary or
interim certificate for, receipt for, guaranty of, or warrant or right to subscribe to or purchase any
of the foregoing. .

(19) "State" means any State of the United States, the District of Columbia, Puerto Rico, the
Virgin Islands, or any other possession of the United States.

(20) "Underwriter" means any person who has purchased from an issuer with a view to, or sells
for an issuer in connection with, the distribution of any secutity, or participates or has a direct or
indirect participation in any such undertaking, or participates or has a participation in the direct or
indirect underwriting of any such undertaking; but such term shall not include a person whose
interest is limited to a commission from an underwriter or dealer not in excess of the usual and
customary distributor's or seller's commission. As used in this paragraph the term "issuer" shall
include in addition to an issuer, any person directly or indirectly controlling or controlled by the
issuer, or any person under direct or indirect common control with the issuer.

(21) "Securities Act of 1933" [15 U.S.C. 77a et seq.], "Securities Exchange Act of 1934" {15
U.S.C. 78a et seq.], and "Trust Indenture Act of 1939" [15 U.S.C. 77aaa et seq.], mean those Acts,
respectively, as heretofore or hereafter amended.

(22) "Business development company" means any company which is a business development
company as defined in section 80a~2(a)(48) of this title and which complies with section 80a—34
of this title, except that—

(A) the 70 per centum of the value of the total assets condition referred to in sections 80a—2
(a)(48) and 80a—54 of this title shall be 60 per centum for purposes of determining compliance
therewith;

(B) such company need not be a closed-end company and need not elect to be subject to the
provisions of sections 80a—54 through 80a—64 of this title; and

(C) the securities which may be purchased pursuant to section 80a—54(a) of this title may be
purchased from any person.

For purposes of this paragraph, all terms in sections 80a-2(2)(48) and 80a-54 of this title shall
have the same meaning set forth in subchapter I of this chapter as if such company were a
registered closed-end investment company, except that the value of the assets of a business
development company which is not subject to the provisions of sections 80a—54 through 80a—64 of
this title shall be determined as of the date of the most recent financial statements which it
furnished to all holders of its securities, and shall be determined no less frequently than annually.

(23) "Foreign securities authority" means any foreign government, or any governmental body or
regulatory organization empowered by a foreign government to administer or enforce its laws as
they relate to securities matters.

(24) "Foreign financial regulatory authority" means any (A) foreign securities authority, (B)
other governmental body or foreign equivalent of a self-regulatory organization empowered by a
foreign government to administer or enforce its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of a commodity for future delivery, or
other instruments traded on or subject to the rules of a contract market, board of trade or foreign
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equivalent, or other financial activities, or (C) membership organization a function of which is to
regulate the participation of its members in activities listed above.

(25) "Supervised person" means any partner, officer, director (or other person occupying a
similar status or performing similar functions), or employee of an investment adviser, or other
person who provides investment advice on behalf of the investment adviser and is subject to the
supervision and control of the investment adviset.

(26) The term "separately identifiable department or division" of a bank means a unit—

(A) that is under the direct supervision of an officer or officers designated by the board of
directors of the bank as responsible for the day-to-day conduct of the bank's investment adviser
activities for one or more investment companies, including the supervision of all bank
employees engaged in the performance of such activities; and

(B) for which all of the records relating to its investment adviser activities are separately
maintained in or extractable from such unit's own facilities or the facilities of the bank, and such
records are so maintained or otherwise accessible as to permit independent examination and
enforcement by the Commission of this subchapter or the Investment Company Act of 1940 [15
U.S.C. 80a~1 ct seq.] and rules and regulations promulgated under this subchapter or the
Investment Company Act of 1940.

(27) The terms "security future" and "narrow-based security index" have the same meanings as
provided in section 3(a)(55) of the Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(55)].

(28) The term "credit rating agency" has the same meaning as in section 3 of the Securities
Exchange Act of 1934 [15 U.S.C. 78c].

(29) 2 The term "private fund" means an issuer that would be an investment company, as
defined in section 3 of the Investment Company Act of 1940 (15 U.S.C. 80a-3), but for section 3
()(1) or 3(c)(7) of that Act.

(30) The term "foreign private adviser" means any investment adviser who—

(A) has no place of business in the United States;

(B) has, in total, fewer than 15 clients and investors in the United States in private funds
advised by the investment adviser;

(C) has aggregate assets under management attributable to clients in the United States and
investors in the United States in private funds advised by the investment adviser of less than
$25,000,000, or such higher amount as the Commission may, by rule, deem appropriate in
accordance with the purposes of this subchapter; and

(D) neither—

(i) holds itself out generally to the public in the United States as an investment adviser; nor
(ii) acts as—

(1) an investment adviser to any investment company registered under the Investment
Company Act of 1940 [15 U.S.C. 80a-1 et seq.]; or

(1) a company that has elected to be a business development company pursuant to
section 54 of the Investment Company Act of 1940 (15 U.S.C. 80a-53), and has not
withdrawn its election.

(29) 2 The terms "commodity pool", "commodity pool operator”, "commodity trading advisor",
"major swap participant”, "swap", "swap dealer", and "swap execution facility" have the same
JO pp p p p p y
meanings as in section la of title 7.

(b) Applicability to Federal or State government, agency, or instrumentality, or to officers,
agents, or employees thereof

No provision in this subchapter shall apply to, or be deemed to include, the United States, a State,
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more of the foregoing, or any officer, agent, or employee of any of the foregoing acting as such in
the course of his official duty, unless such provision makes specific reference thereto.

(¢) Consideration of promotion of efficiency, competition, and capital formation

Whenever pursuant to this subchapter the Commission is engaged in rulemaking and is required to
consider or determine whether an action is necessary or appropriate in the public interest, the
Commission shall also consider, in addition to the protection of investors, whether the action will
promote efficiency, competition, and capital formation.

(Aug. 22, 1940, ch. 686, title 11, §202, 54 Stat. 847; Pub. L. 8670, §12(c), June 25, 1959, 73 Stat.
143; Pub. L. 86-624, §7(d), July 12, 1960, 74 Stat. 412; Pub. L. 86-750, §1, Sept. 13, 1960, 74 Stat.
885; Pub. L. 89-485, §13(j), July 1, 1966, 80 Stat. 243; Pub. L. 91-547, §23, Dec. 14, 1970, 84 Stat.
1430; Pub. L. 95-598, title I11, §311, Nov. 6, 1978, 92 Stat. 2676; Pub. L. 96-477, title II, §201, Oct.
21, 1980, 94 Stat. 2289; Pub. L. 97-303, §6, Oct. 13, 1982, 96 Stat. 1410; Pub. L. 100-181, title VII,
§701, Dec. 4, 1987, 101 Stat. 1263; Pub. L. 101-550, title II, §206(b), Nov. 15, 1990, 104 Stat, 2720;
Pub. L. 104-290, title III, §303(c), Oct. 11, 1996, 110 Stat. 3438; Pub. L. 106-102, title II, §§217
—219, 224, Nov. 12, 1999, 113 Stat. 1399, 1400, 1402; Pub. L. 106-554, §1(a)(5) [title II, §209(a)(2),
(4)], Dec. 21, 2000, 114 Stat. 2763, 2763A-435, 2763A~436; Pub. L. 109-291, §4(b)(3)(A), (B),
Sept. 29, 2006, 120 Stat. 1337; Pub. L. 109-351, title IV, §401(b)(1), Oct. 13, 2006, 120 Stat. 1973;
Pub. L. 111-203, title IV, §§402(a), 409(a), title VII, §770, title IX, §986(d), July 21, 2010, 124 Stat.
1570, 1575, 1801, 1936.)

AMENDMENT OF SECTION

Unless otherwise provided, amendment by subtitle B (§§761-774) of title VII of Pub. L. 111-203
effective on the later of 360 days after July 21, 2010, or, to the extent a provision of subtitle B
requires a rulemaking, not less than 60 days after publication of the final rule or regulation
implementing such provision of subtitle B, see 2010 Amendment notes and Effective Date of 2010
Amendment note below.

REFERENCES IN TEXT

The Bank Holding Company Act of 1956, referred to in subsec. (a)(11)(A), is act May 9, 1956, ch. 240, 70
Stat. 133, which is classified principally to chapter 17 (§1841 et seq.) of Title 12, Banks and Banking. For
complete classification of this Act to the Code, see Short Title note set out under section 1841 of Title 12 and
Tables.

The Investment Company Act of 1940, referred to in subsec. (a)(12), (26)(B), (30)D)(ii)(1), is title I of act
Aug. 22, 1940, ch. 686, 54 Stat. 789, which is classified generally to subchapter I (§80a—1 et seq.) of this
chapter. For complete classification of this Act to the Code, see section 80a—51 of this title and Tables.

The Securities Act of 1933, referred to in subsec. (a)(21), is act May 27, 1933, ch. 38, title I, 48 Stat. 74,
which is classified generally to subchapter I (§77a et seq.) of chapter 2A of this title. For complete
classification of this Act to the Code, see section 77a of this title and Tables.

The Securities Exchange Act of 1934, referred to in subsec. (a)(21), is act June 6, 1934, ch. 404, 48 Stat,
881, which is classified principally to chapter 2B (§78a et seq.) of this title. For complete classification of this
Act to the Code, see section 78a of this title and Tables.

The Trust Indenture Act of 1939, referred to in subsec. (a)(21), is title I of act May 27, 1933, ch. 38, as
added Aug. 3, 1939, ch. 411, 53 Stat. 1149, which is classified generally to subchapter III (§77aaa et seq.) of
chapter 2A of this title. For complete classification of this Act to the Code, see section 77aaa of this title and
Tables.

This subchapter, referred to in subsec. (a)(26)(B), was in the original "this Act" and was translated as
reading "this title", meaning title Il of act Aug. 22, 1940, ch. 686, known as the Investment Advisers Act of
1940, to reflect the probable intent of Congress.

AMENDMENTS

2010—Subsec. (a)(11)(Q), (H). Pub. L. 111-203, §409(a), added subpar. (G) and redesignated former
subpar. (G) as (H).
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Title 17 — Chapter Il — Part 230 — §230.144a

Title 17: Commodity and Securities Exchanges
PART 230—GENERAL RULES AND REGULATIONS, SECURITIES ACT OF 1933

§230.144A Private resales of securities to institutions.

PRELIMINARY NOTES: 1. This section relates solely to the application of section 5 of the Act and not to antifraud or other
provisions of the federal securities laws,

2. Attempted compliance with this section does not act as an exclusive election; any seller hereunder may also claim
the availability of any other applicable exemption from the registration requirements of the Act.

3. In view of the objective of this section and the policies underlying the Act, this section is not available with respect
to any transaction or series of fransactions that, although in technical compliance with this section, is part of a plan or
scheme to evade the registration provisions of the Act. In such cases, registration under the Act is required.

4. Nothing in this section obviates the need for any issuer or any other person to comply with the securities
registration or broker-dealer registration requirements of the Securities Exchange Act of 1934 (the Exchange Act),
whenever such requirements are applicable.

5. Nothing in this section obviates the need for any person to comply with any applicable state law relating to the offer
or sale of securities,

6. Securities acquired in a transaction made pursuant to the provisions of this section are deemed to be restricted
securities within the meaning of §230.144(a)(3) of this chapter.

7. The fact that purchasers of securities from the issuer thereof may purchase such securities with a view to reselling
such securities pursuant to this section will not affect the availability to such issuer of an exemption under section 4(a)(2)
of the Act, or Regulation D under the Act, from the registration requirements of the Act.

(a) Definitions. (1) For purposes of this section, qualified institutional buyer shall mean.

(i) Any of the following entities, acting for its own account or the accounts of other qualified institutional buyers, that in
the aggregate owns and invests on a discretionary basis at least $100 million in securities of issuers that are not affiliated
with the entity:

(A) Any insurance company as defined in section 2(a)(13) of the Act;

NOTE: A purchase by an insurance company for one or more of its separate accounts, as defined by section 2(a)(37) of the
Investment Company Act of 1940 (the “Investment Company Act"), which are neither registered under section 8 of the investment
Company Act nor required to be so registered, shall be deemed to be a purchase for the account of such insurance company.

(B) Any investment company registered under the Investment Company Act or any business development company
as defined in section 2(a)(48) of that Act;

(C) Any Small Business Investment Company licensed by the U.S. Small Business Administration under section 301
{c) or (d) of the Small Business Investment Act of 1958;

(D) Any plan established and maintained by a state, its political subdivisions, or any agency or instrumentality of a
state or its political subdivisions, for the benefit of its employees;

(E) Any employee benefit plan within the meaning of title | of the Employee Retirement Income Security Act of 1974;

(F) Any trust fund whose trustee is a bank or trust company and whose participants are exclusively plans of the types
identified in paragraph (a)(1)(i) (D) or (E) of this section, except trust funds that include as participants individual retirement
accounts or H.R. 10 plans.

(G) Any business development company as defined in section 202(a)(22) of the Investment Advisers Act of 1940;
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(H) Any organization described in section 501(c)(3) of the Internal Revenue Code, corporation (other than a bank as
defined in section 3(a)(2) of the Act or a savings and loan association or other institution referenced in section 3(a)(5)(A) of
the Act or a foreign bank or savings and loan association or equivalent institution), partnership, or Massachusetts or
similar business trust; and

(1) Any investment adviser registered under the Investment Advisers Act.

(i) Any dealer registered pursuant to section 15 of the Exchange Act, acting for its own account or the accounts of
other qualified institutional buyers, that in the aggregate owns and invests on a discretionary basis at least $10 million of
securities of issuers that are not affiliated with the dealer, Provided, That securities constituting the whole or a part of an
unsold aliotment to or subscription by a dealer as a participant in a public offering shall not be deemed to be owned by
such dealer;

(iii) Any dealer registered pursuant to section 15 of the Exchange Act acting in a riskless principal transaction on
behalf of a qualified institutional buyer;

NOTE: A registered dealer may act as agent, on a non-discretionary basis, in a transaction with a qualified institutional buyer
without itself having to be a qualified institutional buyer.

(iv) Any investment company registered under the Investment Company Act, acting for its own account or for the
accounts of other qualified institutional buyers, that is part of a family of investment companies which own in the aggregate
at least $100 million in securities of issuers, other than issuers that are affiliated with the investment company or are part
of such family of investment companies. Family of investment companies means any two or more investment companies
registered under the Investment Company Act, except for a unit investment trust whose assets consist solely of shares of
one or more registered investment companies, that have the same investment adviser (or, in the case of unit investment
trusts, the same depositor), Provided That, for purposes of this section:

(A) Each series of a series company (as defined in Rule 18f-2 under the investment Company Act[17 CFR
270.18%-2]) shall be deemed to be a separate investment company, and

(B) Investment companies shall be deemed to have the same adviser (or depositor) if their advisers (or depositors)
are majority-owned subsidiaries of the same parent, or if one investment company's adviser (or depositor) is @ majority-
owned subsidiary of the other investment company's adviser (or depositor);

(v) Any entity, all of the equity owners of which are qualified institutional buyers, acting for its own account or the
accounts of other qualified institutional buyers; and

(vi) Any bank as defined in section 3(a)(2) of the Act, any savings and loan association or other institution as
referenced in section 3(a)(5)(A) of the Act, or any foreign bank or savings and loan association or equivalent institution,
acting for its own account or the accounts of other qualified institutional buyers, that in the aggregate owns and invests on
a discretionary basis at least $100 million in securities of issuers that are not affiliated with it and that has an audited net
worth of at least $25 million as demonstrated in its latest annual financial statements, as of a date not more than 16
months preceding the date of sale under the Rule in the case of a U.S. bank or savings and loan association, and not
more than 18 months preceding such date of sale for a foreign bank or savings and loan association or equivalent
institution.

(2) In determining the aggregate amount of securities owned and invested on a discretionary basis by an entity, the
following instruments and interests shall be excluded: bank deposit notes and certificates of deposit; loan participations;
repurchase agreements; securities owned but subject to a repurchase agreement, and currency, interest rate and
commodity swaps.

(3) The aggregate value of securities owned and invested on a discretionary basis by an entity shall be the cost of
such securities, except where the entity reports its securities holdings in its financial statements on the basis of their
market value, and no current information with respect to the cost of those securities has been published. In the latter
event, the securities may be valued at market for purposes of this section.

{4) In determining the aggregate amount of securities owned by an entity and invested on a discretionary basis,
securities owned by subsidiaries of the entity that are consolidated with the entity in its financial statements prepared in
accordance with generally accepted accounting principles may be included if the investments of such subsidiaries are
managed under the direction of the entity, except that, unless the entity is a reporting company under section 13 or 15(d)
of the Exchange Act, securities owned by such subsidiaries may not be included if the entity itself is a majority-owned
subsidiary that would be included in the consolidated financial statements of ancther enterprise.

(5) For purposes of this section, riskless principal transaction means a transaction in which a dealer buys a security
from any person and makes a simuitaneous offsetting sale of such security to a qualified institutional buyer, inciuding
another dealer acting as riskless principal for a qualified institutional buyer.

(6) For purposes of this section, effective conversion premium means the amount, expressed as a percentage of the
security's conversion value, by which the price at issuance of a convertible security exceeds its conversion value.
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(7) For purposes of this section, effective exercise premium means the amount, expressed as a percentage of the
warrant's exercise value, by which the sum of the price at issuance and the exercise price of a warrant exceeds its
exercise value.

(b) Sales by persons other than issuers or dealers. Any person, other than the issuer or a dealer, who offers or sells
securities in compliance with the conditions set forth in paragraph (d) of this section shall be deemed not to be engaged in
a distribution of such securities and therefore not to be an underwriter of such securities within the meaning of sections 2
(a)(11) and 4(a)(1) of the Act.

(c) Sales by dealers. Any dealer who offers or sells securities in compliance with the conditions set forth in paragraph
(d) of this section shail be deemed not to be a participant in a distribution of such securities within the meaning of section 4
(a)(3)(C) of the Act and not to be an underwriter of such securities within the meaning of section 2(a)(11) of the Act, and
such securities shall be deemed not to have been offered to the public within the meaning of section 4(a)(3)(A} of the Act.

(d) Conditions to be met. To qualify for exemption under this section, an offer or sale must meet the following
conditions:

(1) The securities are sold only to a qualified institutional buyer or to a purchaser that the seller and any person acting
on behalf of the seller reasonably believe is a qualified institutional buyer. In determining whether a prospective purchaser
is a qualified institutional buyer, the seller and any person acting on its behalf shall be entitled to rely upon the following
non-exciusive methods of establishing the prospective purchaser's ownership and discretionary investments of securities:

(i) The prospective purchaser's most recent publicly available financial statements, Provided That such statements
present the information as of a date within 16 months preceding the date of sale of securities under this section in the case
of a U.S. purchaser and within 18 months preceding such date of sale for a foreign purchaser;

(i) The most recent publicly available information appearing in documents filed by the prospective purchaser with the
Commission or another United States federal, state, or local governmental agency or self-regulatory organization, or with a
foreign governmental agency or self-regulatory organization, Provided That any such information is as of a date within 16
months preceding the date of sale of securities under this section in the case of a U.S. purchaser and within 18 months
preceding such date of sale for a foreign purchaser,

(iiiy The most recent publicly available information appearing in a recognized securities manual, Provided That such
information is as of a date within 16 months preceding the date of sale of securities under this section in the case of a2 U.S.
purchaser and within 18 months preceding such date of sale for a foreign purchaser; or

(iv) A certification by the chief financial officer, a person fulfilling an equivalent function, or other executive officer of
the purchaser, specifying the amount of securities owned and invested on a discretionary basis by the purchaser as of a
specific date on or since the close of the purchaser's most recent fiscal year, or, in the case of a purchaser that is a
member of a family of investment companies, a certification by an executive officer of the investment adviser specifying
the amount of securities owned by the family of investment companies as of a specific date on or since the close of the
purchaser's most recent fiscal year;

(2) The seller and any person acting on its behalf takes reasonable steps to ensure that the purchaser is aware that
the seller may rely on the exemption from the provisions of section 5 of the Act provided by this section;

(3) The securities offered or sold:

(i) Were not, when issued, of the same class as securities listed on a national securities exchange registered under
section & of the Exchange Act or quoted in a U.S. automated inter-dealer quotation system; Provided, That securities that
are convertible or exchangeable into securities so listed or quoted at the time of issuance and that had an effective
conversion premium of less than 10 percent, shall be treated as securities of the class into which they are convertible or
exchangeable; and that warrants that may be exercised for securities so listed or quoted at the time of issuance, for a
period of less than 3 years from the date of issuance, or that had an effective exercise premium of less than 10 percent,
shall be treated as securities of the class to be issued upon exercise; and Provided further, That the Commission may
from time to time, taking into account then-existing market practices, designate additional securities and classes of
securities that will not be deemed of the same class as securities listed on a national securities exchange or quoted in a
U.S. automated inter-dealer quotation system; and

(il) Are not securities of an open-end investment company, unit investment trust or face-amount certificate company
that is or is required to be registered under section 8 of the Investment Company Act; and

(4)() In the case of securities of an issuer that is neither subject to section 13 or 15(d) of the Exchange Act, nor
exempt from reporting pursuant to Rule 12g3-2(b) (§240.12g3-2(b) of this chapter) under the Exchange Act, nor a foreign
government as defined in Rule 405 (§230.405 of this chapter) eligible to register securities under Schedule B of the Act,
the holder and a prospective purchaser designated by the holder have the right to obtain from the issuer, upon request of
the holder, and the prospective purchaser has received from the issuer, the seller, or a person acting on either of their
behalf, at or prior to the time of sale, upon such prospective purchaser's request to the holder or the issuer, the following
information (which shall be reasonably current in relation to the date of resale under this section): a very brief statement of
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the nature of the business of the issuer and the products and services it offers; and the issuer's most recent balance sheet
and profit and loss and retained earnings statements, and similar financial statements for such part of the two preceding
fiscal years as the issuer has been in operation (the financial statements should be audited to the extent reasonably
available).

(i} The requirement that the information be reasonably current will be presumed to be satisfied if.

(A) The balance sheet is as of a date less than 16 months before the date of resale, the statements of profit and loss
and retained earnings are for the 12 months preceding the date of such balance sheet, and if such balance sheet is not as
of a date less than 6 months before the date of resale, it shall be accompanied by additional statements of profit and loss
and retained earnings for the period from the date of such balance sheet to a date less than 6 months before the date of
resale; and .

(B) The statement of the nature of the issuer's business and its products and services offered is as of a date within 12
months prior to the date of resale; or

(C) With regard to foreign private issuers, the required information meets the timing requirements of the issuer's home
country or principal trading markets.

(e) Offers and sales of securities pursuant to this section shall be deemed not to affect the availability of any
exemption or safe harbor relating to any previous or subsequent offer or sale of such securities by the issuer or any prior
or subsequent holder thereof.

[55 FR 17945, Apr. 30, 1990, as amended at 57 FR 48722, Oct. 28, 1992; 78 FR 44804, July 24, 2013]

Need assistanca?

http://www.ecfr.gov/cgi-bin/text-idx ?SID={d254¢a7967326b87829beBacee3e61a&me=true... 3/8/2016




eCFR — Code of Federal Regulations Page 1 of 4

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR data is current as of March 4, 2016

Title 17 — Chapter l| — Part 240 — §240.15a-6

Title 17: Commodity and Securities Exchanges
PART 240—GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT OF 1934

§240.15a-6 Exemption of certain foreign brokers or dealers.

(a) A foreign broker or dealer shall be exempt from the registration requirements of sections 15(a)(1) or 15B(a)(1) of
the Act to the extent that the foreign broker or dealer:

(1) Effects transactions in securities with or for persons that have not been solicited by the foreign broker or dealer; or

(2) Furnishes research reports to major U.S. institutional investors, and effects transactions in the securities discussed
in the research reports with or for those major U.S. institutional investors, provided that:

() The research reports do not recommend the use of the foreign broker or dealer to effect trades in any security;

(ii) The foreign broker or dealer does not initiate contact with those major U.S. institutional investors to follow up on
the research reports, and does not otherwise induce or attempt to induce the purchase or sale of any security by those
major U.S. institutional investors;

(iii) 1f the foreign broker or dealer has a relationship with a registered broker or dealer that satisfies the requirements
of paragraph (a)(3) of this section, any transactions with the foreign broker or dealer in securities discussed in the
research reports are effected only through that registered broker or dealer, pursuant to the provisions of paragraph (a)(3)
of this section; and

{iv) The foreign broker or dealer does not provide research to U.S. persons pursuant to any express or implied
understanding that those U.S. persons wil direct commission income to the foreign broker or dealer; or

(3) Induces or attempts to induce the purchase or sale of any security by a U.S. institutional investor or a major U.S.
institutional investor, provided that:

(i) The foreign broker or dealer:

(A) Effects any resulting transactions with or for the U.S. institutional investor or the major U.S. institutional investor
through a registered broker or dealer in the manner described by paragraph (a)(3)(iii} of this section; and

(B) Provides the Commission (upon request or pursuant to agreements reached between any foreign securities
authority, including any foreign government, as specified in section 3(a)(50) of the Act, and the Commission or the U.S.
Government) with any information or documents within the possession, custody, of control of the foreign broker or dealer,
any testimony of foreign associated persons, and any assistance in taking the evidence of other persons, wherever
located, that the Commission requests and that relates to transactions under paragraph (a)(3) of this section, except that
if, after the foreign broker or dealer has exercised its best efforts to provide the information, documents, testimony, or
assistance, including requesting the appropriate governmental body and, if legally necessary, its customers (with respect
to customer information) to permit the foreign broker or dealer to provide the information, documents, testimony, or
assistance to the Commission, the foreign broker or dealer is prohibited from providing this information, documents,
testimony, or assistance by applicable foreign law or regulations, then this paragraph (2)(3)(i)(B) shall not apply and the
foreign broker or dealer will be subject to paragraph (c) of this section;

(ily The foreign associated person of the foreign broker or dealer effecting transactions with the U.S. institutional
investor or the major U.S. institutional investor:

(A) Conducts all securities activities from outside the U.S., except that the foreign associated persons may conduct
visits to U.S. institutional investors and major U.S. institutional investors within the United States, provided that:

(1) The foreign associated person is accompanied on these visits by an associated person of a registered broker or

dealer that accepts responsibility for the foreign associated person's communications with the U.S. institutional investor or
the major U.S institutional investor; and
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(2) Transactions in any securities discussed during the visit by the foreign associated person are effected only
through the registered broker or dealer, pursuant to paragraph (a)(3) of this section; and

(B) Is determined by the registered broker or dealer to:

(1) Not be subject to a statutory disqualification specified in section 3(a)(39) of the Act, or any substantially equivalent
foreign

() Expulsion or suspension from membership,

(in Bar or suspension from association,

(i) Denial of trading privileges,

(V) Order denying, suspending, or revoking registration or barring or suspending association, or
(v) Finding with respect to causing any such effective foreign suspension, expulsion, or order;

(2) Not to have been convicted of any foreign offense, enjoined from any foreign act, conduct, or practice, or found to
have committed any foreign act substantially equivalent to any of those listed in sections 15(b)(4) (B), (C), (D), or (E) of the
Act; and

(3) Not to have been found to have made or caused to be made any false foreign statement or omission substantially
equivalent to any of those listed in section 3(a)(39)(E) of the Act; and

(iii) The registered broker or dealer through which the transaction with the U.S. institutional investor or the major u.s.
institutional investor is effected:

(A) Is responsible for:
(1) Effecting the transactions conducted under paragraph (a)(3) of this section, other than negotiating their terms;

(2) Issuing all required confirmations and statements to the U.S. institutional investor or the major U.S. institutional
investor;

(3) As between the foreign broker or dealer and the registered broker or dealer, extending or arranging for the
extension of any credit to the U.S. institutional investor or the major U.S. institutional investor in connection with the
transactions;

(4) Maintaining required books and records relating to the transactions, including those required by Rules 17a-3 and
17a-4 under the Act (17 CFR 2410.17a-3 and |7a-4);

(8) Complying with Rule 15¢3-1 under the Act (17 CFR 240.15¢3-1) with respect to the transactions; and

(6) Receiving, delivering, and safeguarding funds and securities in connection with the transactions on behalf of the
U.S. institutional investor or the major U.S. institutional investor in compliance with Rule 15¢3-3 under the Act (17 CFR
240,15¢3-3);

(B) Participates through an associated person in all oral communications between the foreign associated person and
the U.S. institutional investor, other than a major U.S. institutional investor,

(C) Has obtained from the foreign broker or dealer, with respect to each foreign associated person, the types of
information specified in Rule [7a-3(a){12) under the Act (17 CFR 240.17a-3(a)(12)), provided that the information required
by paragraph (a)(12)(d) of that Rule shall include sanctions imposed by foreign securities authorities, exchanges, or
associations, including without limitation those described in paragraph (a)(3)(ii}(B) of this section;

(D) Has obtained from the foreign broker or dealer and each foreign associated person written consent to service of
process for any civil action brought by or proceeding before the Commission or a self-regulatory organization (as defined
in section 3(a)(26) of the Act), providing that process may be served on them by service on the registered broker or dealer
in the manner set forth on the registered broker's or dealer's current Form BD; and

(E) Maintains a written record of the information and consents required by paragraphs (a)(3)(iii) (C) and (D) of this
section, and all records in connection with trading activities of the U.S. institutional investor or the major U.S. institutional
investor involving the foreign broker or dealer conducted under paragraph (a)(3) of this section, in an office of the
registered broker or dealer located in the United States (with respect to nonresident registered brokers or dealers,
pursuant to Rule 17a-7(a) under the Act (17 CFR 240.17a-7(a))), and makes these records available to the Commission
upon request; or

(4) Effects transactions in securities with or for, or induces or attempts to induce the purchase or sale of any security
by:
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(i) A registered broker or dealer, whether the registered broker or dealer is acting as principal for its own account or as
agent for others, or a bank acting pursuant to an exception or exemption from the definition of "broker” or “dealer” in
sections 3(a)4)(B), 3(a)(4)(E), or 3(a)(5)(C) of the Act (15 U.5.C. 78c(a)(4)(B), 15 U.S.C. 78c(a)(4)(E), or 15 U.S.C. 78c(a)
(5)(C)) or the rules thereunder; .

(ii) The African Development Bank, the Asian Development Bank, the Inter-American Development Bank, the
International Bank for Reconstruction and Development, the International Monetary Fund, the United Nations, and their
agencies, affiliates, and pension funds;

(iii) A foreign person temporarily present in the United States, with whom the foreign broker or dealer had a bona fide,
pre-existing relationship before the foreign person entered the United States;

(iv) Any agency or branch of a U.S. person permanently located outside the United States, provided that the
transactions occur outside the United States; or

(v) U.8. citizens resident outside the United States, provided that the transactions occur outside the United States,
and that the foreign broker or dealer does not direct its selling efforts toward identifiable groups of U.S. citizens resident
abroad.

(b) When used in this rule,
(1) The term family of investment companies shail mean:

(i) Except for insurance company separate accounts, any two or more separately registered investment companies
under the Investment Company Act of 1940 that share the same investment adviser or principal underwriter and hold
themselves out to investors as related companies for purposes of investment and investor services; and

(i) With respect to insurance company separate accounts, any two or more separately registered separate accounts
under the Investment Company Act of 1940 that share the same investment adviser or principal underwriter and function
under operational or accounting or control systems that are substantiaily similar.

(2) The term foreign associated person shall mean any natural person domiciled outside the United States who is an
associated person, as defined in section 3(a)(18) of the Act, of the foreign broker or dealer, and who participates in the
solicitation of a U.S. institutional investor or a major U.S. institutional investor under paragraph (a)(3) of this section.

(3) The term foreign broker or dealer shall mean any non-U.S. resident person (including any U.S. person engaged in
business as a broker or dealer entirely outside the United States, except as otherwise permitted by this rule) that is not an
office or branch of, or a natural person associated with, a registered broker or dealer, whose securities activities, if
conducted in the United States, would be described by the definition of “broker” or "dealer” in sections 3(a)(4) or 3(a)(5) of
the Act.

(4) The term major U.S. institutional investor shall mean a person that is:

(i) A U.S. institutional investor that has, or has under management, total assets in excess of $100 million; provided,
however, that for purposes of determining the total assets of an investment company under this rule, the investment
company may include the assets of any family of investment companies of which it is a part; or

(i) An investment adviser registered with the Commission under section 203 of the Investment Advisers Act of 1940
that has total assets under management in excess of $100 million.

(5) The term registered broker or dealer shall mean a person that is registered with the Commission under sections
15(b), 15B(a)(2), or 15C{a)(2) of the Act.

(8) The term United States shall mean the United States of America, including the States and any territories and other
areas subject to its jurisdiction.

(7) The term U.S. institutional investor shall mean a person that is:

(i) An investment company registered with the Commission under section 8 of the Investment Company Act of 1940,
or

(i) A bank, savings and loan association, insurance company, business development company, small business
investment company, or employee benefit plan defined in Rule 501{(a)(1) of Regulation D under the Securities Act of 1933
(17 CFR 230.501(a)(1)); a private business development company defined in Rule 501(a)(2) (17 CFR 230.501(a)(2)); an
organization described in section 501(c)(3) of the Internal Revenue Code, as defined in Rule 501(a)(3) (17 CFR 230.501
(a)(3)), or a trust defined in Rule 501(a)(7) (17 CFR 230.501(a)(7)).

(¢) The Commission, by order after notice and opportunity for hearing, may withdraw the exemption provided in

paragraph (a)(3) of this section with respect to the subsequent activities of a foreign broker or dealer or class of foreign
brokers or dealers conducted from a foreign country, if the Commission finds that the laws or regulations of that foreign
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country have prohibited the foreign broker or dealer, or one of a class of foreign brokers or dealers, from providing, in
response to a request from the Commission, information or documents within its possession, custody, or control,
testimony of foreign associated persons, or assistance in taking the evidence of other persons, wherever located, related
to activities exempted by paragraph (a)(3) of this section,

[54 FR 30031, July 18, 1989, as amended at 72 FR 56568, Oct, 3, 2007]

Need assistance?
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15 US.C.
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Title 15 - COMMERCE AND TRADE

CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER I - INVESTMENT COMPANIES

Sec. 80a-2 - Definitions; applicability; rulemaking considerations
From the U.S. Government Publishing Office, www.gpo.gov

§802a-2. Definitions; applicability; rulemaking considerations
(a) Definitions

When used in this subchapter, unless the context otherwise requites—

(1) "Advisory board" means a board, whether elected or appointed, which is distinct from the
board of directors or boatd of trustees, of an investment company, and which is composed solely
of persons who do not setve such company in any other capacity, whether or not the functions of
such board are such as to render its members "directors" within the definition of that term, which
board has advisory functions as to investments but has no power to determine that any security or
other investment shall be purchased or sold by such company.

(2) "Affiliated company” means a company which is an affiliated person.

(3) "Affiliated person” of another person means (A) any person directly or indirectly owning,
controlling, or holding with power to vote, 5 per centum or more of the outstanding voting
securities of such other person; (B) any person 5 pet centum or more of whose outstanding voting
securities are directly or indirectly owned, controlled, or held with power to vote, by such other
person; (C) any person directly or indirectly controlling, controlled by, or under common control
with, such other person; (D) any officer, director, partner, copartner, or employee of such other
person; (E) if such other person is an investment company, any investment adviser thereof or any
member of an advisory board thereof; and (F) if such other person is an unincorporated investment
company not having a board of directors, the depositor thereof.

(4) "Assignment" includes any direct or indirect transfer or hypothecation of a contract or chose
in action by the assignor, or of a controlling block of the assignor's outstanding voting securities
by a security holder of the assignor; but does not include an assignment of partnership interests
incidental to the death or withdrawal of a minority of the members of the partnership having only a
minority interest in the partnership business or to the admission to the partnership of one or more
members who, after such admission, shall be only a minority of the members and shall have only a
minority interest in the business.

(5) "Bank" means (A) a depository institution (as defined in section 1813 of title 12) or a branch
or agency of a foreign bank (as such terms are defined in section 3101 of title 12), (B) a member
bank of the Federal Reserve System, (C) any other banking institution or trust company, whether
incorporated or not, doing business under the laws of any State or of the United States, a
substantial portion of the business of which consists of receiving deposits or exercising fiduciary
powers similar to those permitted to national banks under the authority of the Comptroller of the
Currency, and which is supervised and examined by State or Federal authority having supervision
over banks, and which is not operated for the purpose of evading the provisions of this subchapter,
. and (D) a receiver, conservator, or other liquidating agent of any institution or firm included in
clauses (A), (B), or (C) of this paragraph.

(6) The term "broker" has the same meaning as given in section 3 of the Securities Exchange
Act of 1934 [15 U.S.C. 78¢], except that such term does not include any person solely by reason of
the fact that such person is an underwriter for one or more investment companies.

(7) "Commission" means the Securities and Exchange Commission.
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(8) "Company" means a corporation, a partnership, an association, a joint-stock company, a
trust, a fund, or any organized group of persons whether incorporated or not; or any receiver,
trustee in a case under title 11 or similar official or any liquidating agent for any of the foregoing,
in his capacity as such.

(9) "Control" means the power to exercise a controlling influence over the management or
policies of a company, unless such power is solely the result of an official position with such
company.

Any person who owns beneficially, either directly or through one or more controlled companies,
more than 25 per centum of the voting securities of a company shall be presumed to control such
company. Any person who does not so own more than 25 per centum of the voting securities of
any company shall be presumed not to control such company. A natural person shall be presumed
not to be a controlled person within the meaning of this subchapter. Any such presumption may be
rebutted by evidence, but except as hereinafter provided, shall continue until a determination to the
contrary made by the Commission by order either on its own motion or on application by an
interested person. If an application filed hereunder is not granted or denied by the Commission
within sixty days after filing thereof, the determination sought by the application shall be deemed
to have been temporarily granted pending final determination of the Commission thereon. The
Commission, upon its own motion or upon application, may by order revoke or modify any order
issued under this paragraph whenever it shall find that the determination embraced in such original
order is no longer consistent with the facts.

(10) "Convicted" includes a verdict, judgment, or plea of guilty, or a finding of guilt on a plea of
nolo contendere, if such verdict, judgment, plea, or finding has not been reversed, set aside, or
withdrawn, whether or not sentence has been imposed.

(11) The term "dealer" has the same meaning as given in the Securities Exchange Act of 1934
[15 U.S.C. 78a et seq.], but does not include an insurance company or investment company.

(12) "Director" means any director of a corporation or any person performing similar functions
with respect to any organization, whether incorporated or unincorporated, including any natural
person who is a member of a board of trustees of a management company created as a common-
law trust.

(13) "Employees’ securities company" means any investment company ot similar issuer all of

. the outstanding securities of which (other than short-term paper) are beneficially owned (A) by the
employees or persons on retainer of a single employer or of two or more employers each of which
is an affiliated company of the other, (B) by former employees of such employer or employers, (C)
by members of the immediate family of such employees, persons on retainer, or former
employees, (D) by any two or more of the foregoing classes of persons, or (E) by such employer
or employers together with any one or more of the foregoing classes of persons.

(14) "Exchange" means any organization, association, or group of persons, whether
incorporated or unincorporated, which constitutes, maintains, or provides a market place or
facilities for bringing together purchasers and sellers of securities or for otherwise performing with
respect to securities the functions commonly performed by a stock exchange as that term is
generally understood, and includes the market place and the market facilities maintained by such
exchange.

(15) "Face-amount certificate”" means any certificate, investment contract, or other security
which represents an obligation on the part of its issuer to pay a stated or determinable sum or sums
at a fixed or determinable date or dates more than twenty-four months after the date of issuance, in
consideration of the payment of periodic installments of a stated or determinable amount (which
security shall be known as a face-amount certificate of the "installment type"); or any security
which represents a similar obligation on the part of a face-amount certificate company, the
consideration for which is the payment of a single lump sum (which security shall be known as a
"fully paid" face-amount certificate).
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(16) "Government security" means any security issued or guaranteed as to principal or interest
by the United States, or by a person controlled or supervised by and acting as an instrumentality of
the Government of the United States pursuant to authority granted by the Congress of the United
States; or any certificate of deposit for any of the foregoing.

(17) "Insurance company" means a company which is organized as an insurance company,
whose primary and predominant business activity is the writing of insurance or the reinsuring of
risks underwritten by insurance companies, and which is subject to supervision by the insurance
commissioner or a similar official or agency of a State; or any receiver or similar official or any
liquidating agent for such a company, in his capacity as such.

(18) "Interstate commerce" means trade, commetrce, transportation, or communication among
the several States, or between any foreign country and any State, or between any State and any
place or ship outside thereof.

(19) "Interested person" of another person means—

(A) when used with respect to an investment company—

(i) any affiliated person of such company,

(ii) any member of the immediate family of any natural person who is an affiliated person
of such company,

(iii) any interested person of any investment adviser of or principal underwriter for such
company,

(iv) any person or partner or employee of any person who at any time since the beginning
of the last two completed fiscal years of such company has acted as legal counsel for such
company,

(v) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has executed any portfolio
transactions for, engaged in any principal transactions with, or distributed shares for—

(I) the investment company;

(II) any other investment company having the same investment adviser as such
investment company or holding itself out to investors as a related company for purposes of
investment or investor services; or

(1I0) any account over which the investment company's investment adviser has
brokerage placement discretion,

(vi) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has loaned money or other
property to—

(I) the investment company;

(1) any other investment company having the same investment adviser as such
investment company or holding itself out to investors as a related company for purposes of
investment or investor services; or

(I1D) any account for which the investment company's investment adviser has borrowing
authority, and

(vii) any natural person whom the Commission by order shall have determined to be an
interested person by reason of having had, at any time since the beginning of the last two
completed fiscal years of such company, a material business or professional relationship with
such company or with the principal executive officer of such company or with any other
investment company having the same investment adviser or principal underwriter or with the
principal executive officer of such other investment company:
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Provided, That no person shall be deemed to be an interested person of an investment company
solely by reason of (aa) his being a member of its board of directors or advisory board or an owner of
its securities, or (bb) his membership in the immediate family of any person specified in clause (aa)

of this proviso; and

(B) when used with respect to an investment adviser of or principal underwriter for any

investment company—
(i) any affiliated person of such investment adviser or principal underwriter,

(ii) any member of the immediate family of any natural person who is an affiliated person

of such investment adviser or principal underwriter,

(iii) any person who knowingly has any direct or indirect beneficial interest in, or who is
designated as trustee, executor, or guardian of any legal interest in, any security issued either
by such investment adviser of principal underwriter or by a controlling person ot such

investment adviser or principal underwriter,

(iv) any person or partner or employee of any person who at any time since the beginning
of the last two completed fiscal years of such investment company has acted as legal counsel

for such investment adviser or principal underwriter,

(v) any person or any affiliated person of a person (other than a registered investment |
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has executed any portfolio
transactions for, engaged in any principal transactions with, or distributed shares for—

(D) any investment company for which the investment adviser or principal underwriter

serves as such;

(II) any investment company holding itself out to investors, for purposes of investment
or investor services, as a company related to any investment company for which the

investment adviser or principal underwriter serves as such; or

(II) any account over which the investment adviser has brokerage placement discretion,

(vi) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has loaned money or other

property to—

(I) any investment company for which the investment adviser or principal underwriter

serves as such;

(II) any investment company holding itself out to investors, for purposes of investment
or investor services, as a company related to any investment company for which the

investment adviser or principal underwriter serves as such; or

(III) any account for which the investment adviser has borrowing authority, and

(vii) any natural person whom the Commission by order shall have determined to be an
interested person by reason of having had at any time since the beginning of the last two
completed fiscal years of such investment company a material business or professional
relationship with such investment adviser or principal underwriter or with the principal

executive officer or any controlling person of such investment adviser or principal

underwriter,

For the purposes of this paragraph (19), "member of the immediate family" means any parent,
spouse of a parent, child, spouse of a child, spouse, brother, or sister, and includes step and
adoptive relationships. The Commission may modify or revoke any order issued under clause (vii)
of subparagraph (A) or (B) of this paragraph whenever it finds that such order is no longer
consistent with the facts. No order issued pursuant to clause (vii) of subparagraph (A) ot (B) of
this paragraph shall become effective until at least sixty days after the entry thereof, and no such
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order shall affect the status of any person for the purposes of this subchapter or for any other
purpose for any period prior to the effective date of such order.

(20) "Investment adviser" of an investment company means (A) any person (other than a bona
fide officer, director, trustee, member of an advisory board, or employee of such company, as
such) who pursuant to contract with such company regularly furnishes advice to such company
with respect to the desirability of investing in, purchasing or selling securities or other property, or
is empowered to determine what securities or other property shall be purchased or sold by such
company, and (B) any other person who pursuant to contract with a person described in clause (A)
of this paragraph regularly performs substantially all of the duties undertaken by such person
described in said clause (A); but does not include (i) a person whose advice is furnished solely
through uniform publications distributed to subscribers thereto, (ii) a person who furnishes only
statistical and other factual information, advice regarding economic factors and trends, or advice
as to occasional transactions in specific securities, but without generally furnishing advice or
making recommendations regarding the purchase or sale of securities, (iii) a company furnishing
such services at cost to one or more investment companies, insurance companies, or other
financial institutions, (iv) any person the character and amount of whose compensation for such
services must be approved by a court, or (v) such other persons as the Commission may by rules
and regulations or order determine not to be within the intent of this definition.

(21) "Investment banker" means any person engaged in the business of underwriting securities
issued by other persons, but does not include an investment company, any person who acts as an
underwriter in isolated transactions but not as a part of a regular business, or any person solely by
reason of the fact that such person is an underwriter for one or more investment companies.

(22) "Issuer" means every person who issues or proposes to issue any security, or has
outstanding any security which it has issued.

(23) "Lend" includes a purchase coupled with an agreement by the vendor to repurchase;
"borrow" includes a sale coupled with a similar agreement.

(24) "Majority-owned subsidiary" of a person means a company 50 per centum or more of the
outstanding voting securities of which are owned by such person, or by a company which, within
the meaning of this paragraph, is a majority-owned subsidiary of such person.

(25) "Means or instrumentality of interstate commerce" includes any facility of a national
securities exchange.

(26) "National securities exchange" means an exchange registered under section 6 of the
Securities Exchange Act of 1934 [15 U.S.C. 78f].

(27) "Periodic payment plan certificate" means (A) any certificate, investment contract, or other
security providing for a series of periodic payments by the holder, and representing an undivided
interest in certain specified securities or in a unit or fund of securities purchased wholly or partly
with the proceeds of such payments, and (B) any security the issuer of which is also issuing
securities of the character described in clause (A) of this paragraph and the holder of which has
substantially the same rights and privileges as those which holders of securities of the character
described in said clause (A) have upon completing the periodic payments for which such securities
provide.

(28) "Person" means a natural person or a company.

(29) "Principal underwriter” of or for any investment company other than a closed-end
company, or of any security issued by such a company, means any underwriter who as principal
purchases from such company, or pursuant to contract has the right (whether absolute or
conditional) from time to time to purchase from such company, any such security for distribution,
or who as agent for such company selis or has the right to sell any such security to a dealer ot to
the public or both, but does not include a dealer who purchases from such company through a
principal underwriter acting as agent for such company. "Principal underwriter" of or for a closed-
end company or any issuer which is not an investment company, or of any security issued by such
a company or issuer, means any underwriter who, in connection with a primary distribution of
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securities, (A) is in privity of contract with the issuer or an affiliated person of the issuer; (B)
acting alone or in concert with one or more other persons, initiates or directs the formation of an
underwriting syndicate; or (C) is allowed a rate of gross commission, spread, or other profit

greater than the rate allowed another underwriter participating in the distribution.

(30) "Promoter" of a company or a proposed company means a person who, acting alone or in
concert with other persons, is initiating or directing, or has within one year initiated or directed,

the organization of such company.

(31) "Prospectus"”, as used in section 80a-22 of this title, means a written prospectus intended to
meet the requirements of section 10(a) of the Securities Act of 1933 [15 U.S.C. 77j(a)] and
currently in use. As used elsewhere, "prospectus” means a prospectus as defined in the Securities

Act of 1933 [15 U.S.C. 77a et seq.].

(32) "Redeemable security" means any security, other than short-term paper, under the terms of
which the holder, upon its presentation to the issuer or to a person designated by the issuer, is
entitled (whether absolutely or only out of surplus) to receive approximately his proportionate

share of the issuer's current net assets, or the cash equivalent thereof.

(33) "Reorganization” means (A) a reorganization under the supervision of a court of competent
jurisdiction; (B) a merger or consolidation; (C) a sale of 75 per centum or more in value of the
assets of a company; (D) a restatement of the capital of a company, or an exchange of securities
issued by a company for any of its own outstanding securities; (E) a voluntary dissolution or
liquidation of a company; (F) a recapitalization or other procedure or transaction which has for its
purpose the alteration, modification, or elimination of any of the rights, preferences, or privileges
of any class of securities issued by a company, as provided in its charter or other instrument

creating or defining such rights, preferences, and privileges; (G) an exchange of securities

issued

by a company for outstanding securities issued by another company or companies, preliminary to
and for the purpose of effecting or consummating any of the foregoing; or (H) any exchange of
securities by a company which is not an investment company for securities issued by a registered

investment company.
(34) "Sale", "sell", "offer to sell", or "offer for sale" includes every contract of sale or

disposition of, attempt or offer to dispose of, or solicitation of an offer to buy, a security or interest
in a security, for value. Any security given or delivered with, or as a bonus on account of, any
purchase of securities or any other thing, shall be conclusively presumed to constitute a part of the

subject of such purchase and to have been sold for value.

(35) "Sales load" means the difference between the price of a security to the public and that
portion of the proceeds from its sale which is received and invested or held for investment by the
issuer (or in the case of a unit investment trust, by the depositor or trustee), less any portion of

such difference deducted for trustee's or custodian's fees, insurance premiums, issue taxes,

administrative expenses or fees which are not properly chargeable to sales or promotional

or

activities. In the case of a periodic payment plan certificate, "sales load" includes the sales load on
any investment company securities in which the payments made on such certificate are invested,

as well as the sales load on the certificate itself.

(36) "Security" means any note, stock, treasury stock, security future, bond, debenture, evidence
of indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, investment contract,
voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas,
or other mineral rights, any put, call, straddle, option, or privilege on any security (including a
cettificate of deposit) or on any group or index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle, option, or privilege entered into on a national

securities exchange relating to foreign currency, or, in general, any interest or instrument

commonly known as a "security”, or any certificate of interest or participation in, temporary or
interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any

of the foregoing.
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(37) "Separate account" means an account established and maintained by an insurance company
pursuant to the laws of any State or territory of the United States, or of Canada or any province
thereof, under which income, gains and losses, whether or not realized, from assets allocated to
such account, are, in accordance with the applicable contract, credited to or charged against such
account without regard to other income, gains, or losses of the insurance company.

(38) "Short-term paper" means any note, draft, bill of exchange, or banker's acceptance payable
on demand or having a maturity at the time of issuance of not exceeding nine months, exclusive of
days of grace, or any renewal thereof payable on demand or having a maturity likewise limited;
and such other classes of securities, of a commercial rather than an investment character, as the
Commission may designate by rules and regulations.

(39) "State" means any State of the United States, the District of Columbia, Puerto Rico, the
Virgin Islands, or any other possession of the United States.

(40) "Underwriter" means any person who has purchased from an issuer with a view to, or sells
for an issuer in connection with, the distribution of any security, or participates or has a direct or
indirect participation in any such undertaking, or participates or has a participation in the direct or
indirect underwriting of any such undertaking; but such term shall not include a person whose
interest is limited to a commission from an underwriter or dealer not in excess of the usual and
customary distributor's or seller's commission. As used in this paragraph the term "issuet" shall
include, in addition to an issuer, any person directly or indirectly controlling or controlled by the
issuer, or any person under direct or inditect common control with the issuer. When the
distribution of the securities in respect of which any person is an underwriter is completed such
person shall cease to be an underwriter in respect of such securities or the issuer thereof.

(41) "Value", with respect to assets of registered investment companies, except as provided in
subsection (b) of section 80a-28 of this title, means—

(A) as used in sections 80a-3, 80a—5, and 80a—12 of this title, (i) with respect to securities
owned at the end of the last preceding fiscal quarter for which market quotations are readily
available, the market value at the end of such quarter; (ii) with respect to other securities and
assets owned at the end of the last preceding fiscal quarter, fair value at the end of such quarter,
as determined in good faith by the board of directors; and (iii) with respect to securities and
other assets acquired after the end of the last preceding fiscal quarter, the cost thereof; and

(B) as used elsewhere in this subchapter, (i) with respect to securities for which market
quotations are readily available, the market value of such securities; and (ii) with respect to
other securities and assets, fair value as determined in good faith by the board of ditectors;

in each case as of such time or times as determined pursuant to this subchapter, and the rules and
regulations issued by the Commission hereunder. Notwithstanding the fact that market quotations
for securities issued by controlled companies are available, the board of directors may in good
faith determine the value of such securities: Provided, That the value so determined is not in
excess of the higher of market value or asset value of such securities in the case of majority-owned
subsidiaries, and is not in excess of market value in the case of other controlled companies.

For purposes of the valuation of those assets of a registered diversified company which are not
subject to the limitations provided for in section 80a—5(b)(1) of this title, the Commission may, by
rules and regulations or orders, permit any security to be carried at cost, if it shall determine that
such procedure is consistent with the general intent and purposes of this subchapter. For purposes
of sections 80a—5 and 80a-—12 of this title in lieu of values determined as provided in clause (A)
above, the Commission shall by rules and regulations permit valuation of securities at cost or other
basis in cases where it may be more convenient for such company to make its computations on
such basis by reason of the necessity or desirability of complying with the provisions of any
United States revenue laws ot rules and regulations issued thereunder, or the laws or the rules and
regulations issued thereunder of any State in which the securities of such company may be
qualified for sale.
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The foregoing definition shall not derogate from the authority of the Commission with respect
to the reports, information, and documents to be filed with the Commission by any registered
company, ot with respect to the accounting policies and principles to be followed by any such
company, as provided in sections 80a—8, 80a—29, and 80a—30 of this title.

(42) "Voting security" means any security presently entitling the owner or holder thereof to vote
for the election of directors of a company. A specified percentage of the outstanding voting
securities of a company means such amount of its outstanding voting securities as entitles the
holder or holders thereof to cast said specified percentage of the aggregate votes which the holders
of all the outstanding voting securities of such company are entitled to cast. The vote of a majority
of the outstanding voting securities of a company means the vote, at the annual or a special
meeting of the security holders of such company duly called, (A) of 67 per centum or more of the
voting securities present at such meeting, if the holders of more than 50 per centum of the
outstanding voting securities of such company are present or represented by proxy; or (B) of more
than 50 per centum of the outstanding voting securities of such company, whichever is the less.

(43) "Wholly-owned subsidiary" of a person means a company 95 per centum or more of the
outstanding voting securities of which are owned by such person, or by a company which, within
the meaning of this paragraph, is a wholly-owned subsidiary of such person.

(44) "Securities Act of 1933" [15 U.S.C. 77a et seq.], "Securities Exchange Act of 1934" [15
U.S.C. 78a et seq.], and "Trust Indenture Act of 1939" [15 U.S.C. 77aaa et seq.] mean those acts,
respectively, as heretofore or hereafter amended.

(45) "Savings and loan association" means a savings and loan association, building and loan
association, cooperative bank, homestead association, or similar institution, which is supervised
and examined by State or Federal authority having supervision over any such institution, and a
receiver, conservator, or other liquidating agent of any such institution.

(46) "Eligible portfolio company" means any issuer which—

(A) is organized under the laws of, and has its principal place of business in, any State or
States;

(B) is neither an investment company as defined in section 80a-3 of this title (other than a
small business investment company which is licensed by the Small Business Administration to
operate under the Small Business Investment Act of 1958 [15 U.S.C. 661 et seq.] and which is a
wholly-owned subsidiary of the business development company) nor a company which would
be an investment company except for the exclusion from the definition of investment company
in section 80a—-3(c) of this title; and

(C) satisfies one of the following:

(i) it does not have any class of securities with respect to which a member of a national
securities exchange, broker, or dealer may extend or maintain credit to or for a customer
pursuant to rules or regulations adopted by the Board of Governots of the Federal Reserve
System under section 7 of the Securities Exchange Act of 1934 [15 U.S.C. 78¢];

(ii) it is controlled by a business development company, either alone or as part of a group
acting together, and such business development company in fact exercises a controlling
influence over the management or policies of such eligible portfolio company and, as a result
of such control, has an affiliated person who is a director of such eligible portfolio company;

(iii) it has total assets of not more than $4,000,000, and capital and surplus (sharcholders'
equity less retained earnings) of not less than $2,000,000, except that the Commission may
adjust such amounts by rule, regulation, or order to reflect changes in 1 or more generally
accepted indices or other indicators for small businesses; or

(iv) it meets such other criteria as the Commission may, by rule, establish as consistent
with the public interest, the protection of investors, and the purposes fairly intended by the
policy and provisions of this subchapter.
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(47) "Making available significant managerial assistance" by a business development company
means—

(A) any arrangement whereby a business development company, through its directors,
officers, employees, or general pattners, offers to provide, and, if accepted, does so provide,
significant guidance and counsel concerning the management, operations, or business objectives
and policies of a portfolio company;

(B) the exercise by a business development company of a controlling influence over the
management or policies of a portfolio company by the business development company acting
individually or as part of a group acting together which controls such portfolio company; or

(C) with respect to a small business investment company licensed by the Small Business
Administration to operate under the Small Business Investment Act of 1958 [15 U.S.C. 661 et
seq.], the making of loans to a portfolio company.

For purposes of subparagraph (A), the requirement that a business development company make
available significant managerial assistance shall be deemed to be satisfied with respect to any
particular portfolio company where the business development company purchases securities of
such portfolio company in conjunction with one or more other persons acting together, and at least
one of the persons in the group makes available significant managerial assistance to such portfolio
company, except that such requirement will not be deemed to be satisfied if the business
development company, in all cases, makes available significant managerial assistance solely in the
manner described in this sentence.
(48) "Business development company" means any closed-end company which—
(A) is organized under the laws of, and has its principal place of business in, any State or
States;
(B) is operated for the purpose of making investments in securities described in paragraphs
(1) through (3) of section 80a—54(a) of this title, and makes available significant managerial
assistance with respect to the issuers of such securities, provided that a business development
company must make available significant managerial assistance only with respect to the
companies which are treated by such business development company as satisfying the 70 per
centum of the value of its total assets condition of section 80a~54 of this title; and provided
further that a business development company need not make available significant managerial
assistance with respect to any company described in paragraph (46)(C)(iii), or with respect to
any other company that meets such criteria as the Commission may by rule, regulation, or order
permit, as consistent with the public interest, the protection of investors, and the purposes of this
subchapter; and
(C) has elected pursuant to section 80a—53(a) of this title to be subject to the provisions of
sections 80a—54 through 80a—64 of this title.

(49) "Foreign securities authority" means any foreign government or any governmental body or
regulatory organization empoweted by a foreign government to administer or enforce its laws as
they relate to securities matters.

(50) "Foreign financial regulatory authority" means any (A) foreign securities authority, (B)
other governmental body or foreign equivalent of a self-regulatory organization empowered by a
foreign government to administer or enforce its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of a commodity for future delivery, or
other instruments traded on or subject to the rules of a contract market, board of trade or foreign
equivalent, or other financial activities, or (C) membership organization a function of which is to
regulate the participation of its members in activities listed above.

(51)(A) "Qualified purchaser" means—

(i) any natural person (including any person who holds a joint, community property, or other
similar shared ownership interest in an issuer that is excepted under section 80a-3(c)(7) of this
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title with that person's qualified purchaser spouse) who owns not less than $5,000,000 in
investments, as defined by the Commission;

(ii) any company that owns not less than $5,000,000 in investments and that is owned directly
or indirectly by or for 2 or more natural persons who are related as siblings or spouse (including
former spouses), or direct lineal descendants by birth or adoption, spouses of such persons, the
estates of such persons, or foundations, charitable organizations, or trusts established by or for
the benefit of such persons;

(iii) any trust that is not covered by clause (ii) and that was not formed for the specific
purpose of acquiring the secutities offered, as to which the trustee or other person authorized to
make decisions with respect to the trust, and each settlor or other person who has contributed
assets to the trust, is a person described in clause (i), (ii), ot (iv); or

(iv) any person, acting for its own account or the accounts of other qualified purchasers, who
in the aggregate owns and invests on a discretionary basis, not less than $25,000,000 in
investments.

(B) The Commission may adopt such rules and regulations applicable to the persons and trusts
specified in clauses (i) through (iv) of subparagraph (A) as it determines are necessary or
appropriate in the public interest or for the protection of investors.

(C) The term "qualified purchaser" does not include a company that, but for the exceptions
provided for in paragraph (1) or (7) of section 80a—3(c) of this title, would be an investment
company (hereafter in this paragraph referred to as an "excepted investment company"), unless all
beneficial owners of its outstanding securities (other than short-term paper), determined in
accordance with section 80a~3(c)(1)(A) of this title, that acquired such securities on or before
April 30, 1996 (hereafter in this paragraph referred to as "pre-amendment beneficial owners"), and
all pre-amendment beneficial owners of the outstanding securities (other than short-term paper) of
any excepted investment company that, directly or indirectly, owns any outstanding securities of
such excepted investment company, have consented to its treatment as a qualified purchaser.
Unanimous consent of all trustees, directors, or general partners of a company or trust referred to
in clause (ii) or (iii) of subparagraph (A) shall constitute consent for purposes of this
subparagraph.

(52) The terms "security future" and "narrow-based security index" have the same meanings as
provided in section 3(a)(55) of the Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(55)].

(53) The term "credit rating agency" has the same meaning as in section 3 of the Securities
Exchange Act of 1934 [15 U.S.C. 78c].

(54) The terms "commodity pool", "commodity pool operator", "commodity trading advisor",
"major swap participant”, "swap", "swap dealer", and "swap execution facility” have the same
meanings as in section la of title 7.

(b) Applicability to government

No provision in this subchapter shall apply to, or be deemed to include, the United States, a State,
or any political subdivision of a State, or any agency, authority, or instrumentality of any one ot
more of the foregoing, or any corporation which is wholly owned directly or indirectly by any one or
more of the foregoing, or any officer, agent, or employee of any of the foregoing acting as such in
the course of his official duty, unless such provision makes specific reference thereto.

(c) Consideration of promotion of efficiency, competition, and capital formation

Whenever pursuant to this subchapier the Commission is engaged in rulemaking and is required to
consider or determine whether an action is consistent with the public interest, the Commission shall
also consider, in addition to the protection of investors, whether the action will promote efficiency,
competition, and capital formation.

(Aug. 22, 1940, ch. 686, title I, §2, 54 Stat. 790; Proc. No. 2695, eff. July 4, 1946, 11 F.R. 7517, 60
Stat. 1352; Aug. 10, 1954, ch. 667, title IV, §401, 68 Stat. 688; Pub. L. 8670, §12(d), June 25, 1959,
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