NEBRASKA ADMINISTRATIVE CODE

Title 48 - DEPARTMENT OF BANKING AND FINANCE

Chapter 7 - INVESTMENT ADVISERS

01

002

GENERAL.

001.01 This Rule has been promulgated pursuant to authority delegated to the
Director in Section 8-1120(3) of the Securities Act of Nebraska (“Act”).

001.02 The Department has determined that this Rule relating to investment
advisers is consistent with investor protection and is in the public interest.

001.03 The Director may, on a case-by-case basis, and with prior written notice to
the affected persons, require adherence to additional standards and policies, as
deemed necessary in the public interest.

001.04 The definitions in 48 NAC 2 shall apply to the provisions of this Rule, unless
otherwise specified.

001.05 Federal statutes and rules of the Securities and Exchange Commission
(*SEC"), the Financial Industry Regulatory Authority (‘FINRA™, or the Financial
Accounting Standards Board (“FASB”) referenced herein shall mean those statutes
and rules as amended on or before the effective date of this Rule. A copy of the
applicable statutes or rules referenced in this Rule is attached hereto.

APPLICATION. The application for initial registration as an investment adviser

pursuant to Section 8-1103(3) of the Act shall be filed as directed in Section 005, below, and
shall contain the following information:

002.01 Ferm-ABVs-Uniform Application for Investment Adviser Registration, 47
GFER—2794-("Form ADV"), together with all applicable schedules and exhibits
specified therein, complete, accurate and current;

002:03-002.02 A current and correct copy of the firm’s articles of incorporation,
partnership or organization, and any amendments thereto, if applicable;

002.04 002.03 A corporate resolution (Ferm-J-2A)if applicable;

002.056-002.04 A completed “Affidavit of Investment Advisory Activity in
Nebraska”;

002:06-002.05 Financial statements as required by Section 009, below;

002.07 002.06 Specimen contracts or agreements relating to Nebraska clients;




002.08-002.07 —Premetional-Form ADV, Part 2 for the firm, the brochure supplement
for each investment adviser representative-identified-en-Ferm-1AR, and any other
promotional or disclosure literature to be furnished or disseminated to any client or
prospective client in Nebraska;

002:09-002.08 1A fee in the amount of two hundred dollars ($200.00); and
002-10-002.09  Any other information the Director may require.
003 RENEWAL AND UPDATES.

003.01 An investment adviser’s registration automatically expires annually on
December 31. An investment adviser's registration must be renewed on or prior to
that date.

003.02 An application for renewal of registration as an investment adviser pursuant
to Section 8-1103(5) of the Act shall be filed annually as directed in Section 005,
below, and shall contain the following information:

003.02C€-003.02A Financial statements as required by Section 009,
below;

003:02D-003.02B  Specimen contracts or agreements relating to
Nebraska clients;

003:02F-003.02C A fee in the amount of two hundred dollars ($200.00);;
and

003:026-003.02D  Any other information the Director may require.

003.03 _An investment adviser shall amend Form ADV, Parts 1 and 2, including all
applicable schedules and exhibits:

003.03A _ Annually within ninety days of the end of its fiscal year; and

003.03B___Any time required by the instructions to Form ADV.

004 WITHDRAWAL. An application for withdrawal of registration as an investment
adviser pursuant to Section 8-1103(9)(d) of the Act shall be filed on Ferm-ABV-WW.-Notice of
Withdrawal from Registration as Investment Adviser, 47-G-ER278-2("Form ADV-W"), as
directed in Section 005, below.
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FORMS SUBMISSION.

005.01 All investment adviser applications, amendments, and fees required to be
filed with the Director pursuant to the rules promulgated under the Act, shall be filed
electronically with, ;and transmitted to, the Central Registration
Depository/Investment-Advisers Adviser Registration Depository (“CRD/IARD”). All
other documents required by this Rule shall be filed directly with the Director.

005.02 When a signature or signatures are required by the particular instructions of
any filing, forms filed directly with the Director shall contain a manual signature.

005.03 With respect to any document filed electronically through CRD/IARD, when
a signature or signatures are required by the particular instructions of any filing to be
made through CRD/IARD, a duly authorized officer of the applicant or the applicant
him or herself, as required, shall affix his or her electronic signature to the filing by
typing his or her name in the appropriate fields and submitting the filing to
CRD/IARD. Submission of a filing in this manner shall constitute irrefutable evidence
of legal signature by any-individuals_individual whose-rames_name-are is typed on
the filing.

005.04 A form submitted through the-CRD/IARD shall be deemed filed with the
Department when the record is transmitted to the Department for review.

SUPERVISION. An investment adviser is ultimately responsible for the acts of its

investment adviser representatives and other associated persons and must maintain
reasonable supervision and control over such persons at all times.

007

AMENDMENT AND CORRECTION OF DOCUMENTS. If a material change in

operations occurs, or if the information contained in any document filed with the Director is
or becomes inaccurate or incomplete in any material respect, the investment adviser shall
promptly file a correcting amendment on the appropriate form within the time period
specified in the instructions to that form. Such amendments and corrections shall be filed as
directed in Section 005, above.

008

FINANCIAL REQUIREMENTS.

008.01 An investment adviser registered or required to be registered under the Act
shall:

008.01A Maintain at all times a minimum net capital of twenty-five
thousand dollars ($25,000.00); or

008.01B Post a surety bond on a form acceptable to the Director in the
amount of twenty-five thousand dollars ($25,000.00).

008.02 Unless otherwise exempted, as a condition of the right to continue to
transact business in this state, every investment adviser registered or required to be
registered under the Act shall notify the Director if such investment adviser’s net
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capital is less than the minimum required by the close of business on the next
business day. After transmitting such notice, the investment adviser shall file a
report with the Director of its financial condition by the close of business on the next
business day. The report shall include:

008.02A A trial balance of all ledger accounts;

008.02B A statement of all client funds or securities which are not
segregated;

008.02C A computation of the aggregate amount of debit balances in the
client ledger;

008.02D A statement as to the number of client accounts; and
008.02E  Any other information the Director may require.

008.03 For purposes of this Section, net capital shall mean total assets less total
liabilities.

008.03A In determining net capital, the following items shall not be
included as assets:

008.03A1 Prepaid expenses, except items properly classified
as current assets under generally accepted accounting
principles, deferred charges, goodwill, franchise rights,
organizational expenses, patents, copyrights, marketing rights,
unamortized debt discount and expense, and all other assets of
intangible nature;

008.03A2 Home, home furnishings, automobile(s), and any
other personal items not readily marketable in the case of an
individual;

008.03A3 Advances or loans to stockholders or officers in the
case of a corporation;

008.03A4 Advances or loans to partners in the case of a
partnership; and

008.03A5 Advances or loans to members in the case of a
limited liability company.

008.03B The Director may require that a current appraisal be submitted in
order to establish the worth of any asset.

008.04 This Section shall not apply to an investment adviser whose principal place
of business is not located in this state, provided:

008.04A Such investment adviser is registered in the state in which its
principal place of business is located; and
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008.04B Such investment adviser is in compliance with the minimum
financial requirements established by the state in which its principal place of
business is located.

008.04C For purposes of this Section, principal place of business means
the executive office of the investment adviser from which the officers,
partners, or managers of the investment adviser direct, control, and
coordinate the activities of the investment adviser.

FINANCIAL REPORTING REQUIREMENTS.

009.01 Every registered investment adviser who has custody of client funds or
securities or_who requires payment of advisory fees six months or more in advance
and in excess of-$500 of-twelve hundred dollars ($1,200.00) per client, shall file with
the Director audited financial statements showing at a minimum the assets, liabilities
and net capital of the investment adviser as of the end of the investment adviser’s
fiscal year. This requirement shall not apply to an investment adviser having custody
solely as a consequence of its authority to make withdrawals from client accounts to

pay its advisory fee and who complies with the safekeeping requirements in
subsections 012.02C2 through 012.02C4, below.

009.01A The financial statements must be:

009.01A1 Examined in accordance with generally accepted
auditing standards and prepared in conformity with generally
accepted accounting principles;

009.01A2 Audited by an independent public accountant or an
independent certified public accountant; and

009.01A3 Accompanied by an opinion of the accountant as to
the report of financial position, and by a note stating the
principles used to prepare it, the basis of included securities,
and any other explanations required for clarity.

009.01B If the date of the audited financial statements is not within ninety
£80)-days of the date of the initial application or the expiration of the current
registration, the investment adviser must also submit a financial statement
showing at a minimum the assets, liabilities and net capital of the
investment adviser as of a date within ninety-{80)} days of the date of the
initial application or within ninety {80}-days of the expiration of the current
registration, as the case may be, and signed by an officer, director, partner
or member, of the investment adviser, or by the person who prepared the
statement, attesting that the statement is true and-cerrest accurate.

009.02 All other investment advisers registered or required to be registered shall
file with the Director financial statements showing at a minimum the assets, liabilities
and net capital of the investment adviser, prepared in accordance with generally
accepted accounting principles. The financial statements need not be audited but
must be signed by the investment adviser, by an officer, director, partner, or member
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of the investment adviser, or by the person who prepared the statement attesting that
the statement is true and accurate, as of a date within ninety {90} days of the date of

initial application, or within ninety {98)-days of the expiration of a current registration,

as the case may be.

009.03 The financial statements required by this Section shall be filed as part of the
investment adviser’s initial or renewal application.

009.04 This Section shall not apply to an investment adviser whose principal place
of business is not located in this state, provided:

009.04A Such investment adviser is registered in the state in which its
principal place of business is located; and

009.04B Such investment adviser is in compliance with the minimum
financial requirements established by the state in which its principal place of
business is located, if any.

009.04C For purposes of this Section, principal place of business means
the executive office of the investment adviser from which the officers,
partners, or managers of the investment adviser direct, control, and
coordinate the activities of the investment adviser.

010 INVESTMENT ADVISER BROCHURE.




010.01__Unless otherwise provided in this Rule, an investment adviser reqistered or

required to be registered pursuant to Section 8-1103 of the Act shall, in accordance
with the provisions of this subsection, furnish each advisory client and prospective
advisory client with:




010.02

010.01A A brochure which may be a copy of Part 2A of its Form ADV or
written documents containing the information required by Part 2A of Form
ADV;

010.01B__ A copy of the Form ADV Part 2B brochure supplement for each
individual that:

010.01B1 _ Provides investment advice and has direct contact
with clients in this state; or

010.01B2__ Exercises discretion over assets of clients in this
state, even if no direct contact is involved:;

010.01C A copy of the Form ADV Part 2A Appendix 1 wrap fee brochure
if the investment adviser sponsors or participates in a wrap fee account;

010.01D A summary of material changes, which may be included in Form
ADV Part 2 or given as a separate document: and

010.01E__ Such other information as the Director may require.

010.01F __The brochure must comply with the lanquage, organizational
format and filing requirements specified in the instructions to Form ADV
Part 2.

Delivery.

010.02A _Initial Delivery. Except as provided in subsection 010.02C,
below, an investment adviser shall deliver the Form ADV Part 2A brochure

and any- related brochure supplements to a prospective advisory client:

010.02A1 _ Not less than forty-eight hours prior to entering into
any advisory contract with such client or prospective client: or

010.02A2 At the time of entering into any such contract, if the
advisory client has a right to terminate the contract without
penalty within five business days after entering into the contract.

010.02B  Annual Delivery. Except as provided in subsection 010.02C,
below, within one hundred twenty days of the end of its fiscal year, an
investment adviser must deliver:

010.02B1 A free, updated brochure and related brochure
supplements which include or are accompanied by a summary
of material changes: or

010.02B2 A summary of material changes that includes an
offer to provide a copy of the updated brochure and
supplements and information on how the client may obtain a
copy of the brochures and supplements.




010.02C  Delivery of the brochure and related brochure supplements

required by subsections 010.02A and 010.02B need not be made to:

010.02C1 _ Clients who receive only impersonal advice and
who pay less than five hundred dollars ($500.00) in fees per
ear,

010.02C2  An investment company registered under the
Investment Company Act of 1940: or

010.02C3 A business development company as defined in the
Investment Company Act of 1940 and whose advisory contract

meets the requirements of Section 15¢ of that Act.

010.02D __ Delivery of the brochure and related supplements may be made

electronically if the investment adviser:

010.02D1 ___In the case of an initial delivery to a potential client,
obtains a verification that a readable copy of the brochure and
supplements were received by the client;

010.02D2  In the case of other than initial deliveries, obtains
each client’s prior consent to provide the brochure and
supplements electronically;

010.02D3  Prepares the electronically delivered brochure and
supplements in the format prescribed in Section 010.01 and the

Instructions to Form ADV Part 2;

010.02D4  Delivers the brochure and supplements in a format
that can be retained by the client in either electronic or paper
form; and

010.02D5  Establishes written procedures 1o supervise

personnel transmitting the brochure and supplements and to
prevent violations of this Rule.

010.03 Other Disclosures. Nothing in this Rule shall relieve any investment adviser

from any obligation pursuant to any provision of the Act or the rules and regulations

thereunder or other federal or state law, rule, or regulation, to disclose any

information to its advisory clients or prospective advisory clients not specifically
required by this Rule.

010.04

Definitions. For the purpose of this Rule:

“Contract for impersonal advisory services” means any contract

relating solely to the provision of investment advisory services:

010.04A1 By means of written material or oral statements
which do not purport to meet the objectives or needs of specific
individuals or accounts;
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010.04A2  Through the issuance of statistical information

containing no expression of opinion as to the investment merits
of a particular security; or

010.04A3 Any combination of the foregoing services.

010.04B “Entering into.” in reference to an advisory contract, does not
include an extension or renewal without material change of any such

contract which is in effect immediately prior o such extension or renewal.

ASSIGNMENTS. For purposes of Section 8-1102(3)(b) of the Act, a transaction

which does not result in a change of actual control or management of an investment adviser
is not an assignment.

012

CUSTODY OF CLIENT FUNDS OR SECURITIES.

Safekeeping required. It is uniawful and deemed to be a fraudulent,

deceptive, or manipulative act, practice, or course of business for an investment

adviser, registered or required to be registered, to have custody of client funds or

securities unless:

012.01A  Notice to Director. The investment adviser notifies the Director
promptly in writing that the investment adviser has or may have custody.
Such notification is required to be given on Form ADV.

012.01B__ Qualified Custodian. A qualified custodian maintains those
funds and securities:

012.01B1__ In a separate account for each client under that
client’'s name: or

012.01B2 _ In accounts that contain only the investment
adviser’s clients’ funds and securities, under the investment
adviser's name as agent or trustee for the clients. or, in the case
of a pooled investment vehicle that the investment adviser
manages, in the name of the pooled investment vehicle.

012.01C _ Notice to Clients. If an investment adviser opens an account
with a qualified custodian on its client’s behalf, under the client's name,
under the name of the investment adviser as agent, or under the name of a
pooled investment vehicle, the investment adviser must notify the client in
writing of the qualified custodian’s name, address, and the manner in which
the funds or securities are maintained, promptly when the account is
opened and following any changes to this information. If the investment
adviser sends account statements to a client to which the investment
adviser is required to provide this notice, the investment adviser must
include in the notification provided to that client and in any subsequent
account statement the investment adviser sends that client a statement
urging the client to compare the account statements from the custodian with
those from the investment adviser.
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012.01D __Account Statements. The investment adviser has a reasonable
basis, after due inquiry, for believing that the gualified custodian sends an
account statement, at least guarterly, to each client for which it maintains
funds or securities, identifying the amount of funds and of each security in
the account at the end of the period and setting forth all transactions in the
account during that period.

012.01E__ Special Rule for Limited Partnerships and Limited Liability
Companies. If the investment adviser or a related person is a general
partner of a limited partnership, managing member of a limited liability
company, or holds a comparable position for another type of pooled
investment vehicle, the account statements required under Section
012.01D, above, must be sent to each limited partner, member or other
beneficial owner.

012.01F __Independent Verification. The client funds and securities of
which the investment adviser has custody are verified by actual
examination at least once during each calendar year, by an independent
certified public accountant, pursuant to a written agreement between the
investment adviser and the independent certified public accountant, at a
time that is chosen by the independent certified public accountant without
prior notice or announcement to the investment adviser and that is irregular
from year to year. The written agreement must provide for the first
examination to occur within six months of becoming subject to this
paragraph, except that, if the investment adviser maintains client funds or
securities pursuant to this Rule as a qualified custodian, the agreement
must provide for the first examination to occur no later than six months after
obtaining the internal control report. The written agreement must require
the independent certified public accountant to:

012.01F1 __ File a certificate on Form ADV-E with the Director
within one hundred twenty days of the time chosen by the
independent certified public accountant to verify client funds and

securities, stating that it has examined the funds and securities
and describing the nature and extent of the examination.

012.01F2  Notify the Director within one business day of the
finding of any material discrepancies during the course of the
examination, by means of a facsimile transmission or electronic
mail, followed by first class mail or overnight delivery, directed to
the attention of the Director; and

012.01F3  File within four business days of the resignation or
dismissal from, or other termination of, the engagement, or
removing itself or being removed from consideration for being
reappointed, Form ADV-E accompanied by a statement that
includes:

012.01F3a_The date of such resignation, dismissal,

removal, or other termination, and the name,
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address, and contact information of the
independent certified public accountant; and

012.01F3b_An explanation of any problems relating
to examination scope or procedure that contributed

to such resignation, dismissal, removal, or other
termination.

012.01G__Investment Advisers Acting as Qualified Custodians. If the
investment adviser maintains, or if the investment adviser has custody
because a related person maintains, client funds or securities pursuant to
this Rule as a qualified custodian in connection with advisory services the
investment adviser provides to clients:

012.01G1__ The independent certified public accountant that
the investment adviser retains to perform the independent
verification reguired by Section 012.01F, above, must be subject
fo requiation by the Public Company Accounting Oversight
Board (“PCAQOB”) or the Nebraska Board of Public Accountancy
("NBPA"), in accordance with applicable rules; and

012.01G2  The investment adviser must obtain, or receive
from its related person, within six months of becoming subject to
this paragraph and thereafter no less frequently than once each
calendar year, a written internal control report prepared by an
independent certified public accountant.

012.01G2a The internal control report must include
an opinion of an independent certified public
accountant as to whether controls have been
placed in operation as of a specific date, and are
suitably designed and are operating effectively to
meet control objectives relating to custodial
services, including the safeguarding of funds and
securities held by either the investment adviser or a
related person on behalf of the investment adviser's
clients, during the year;

012.01G2b The independent certified public
accountant must verify that the funds and securities
are reconciled to a custodian other than the
investment adviser or the investment adviser's
related person; and

012.01G2¢ _The independent certified public
accountant must be subject to requlation by
PCAOB or NBPA in accordance with applicable
rules.

012.01H__Independent Representatives. A client may designate an
independent representative to receive, on his or her behalf, notices and
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012.02

account statements as required under Sections 012.01C and 012.01D,
above.

Exceptions.

012.02A Shares of Mutual Funds. With respect to shares of an open-end
company as defined in Section 5(a)(1) of the Investment Company Act of
1940 (“mutual fund”), the investment adviser may use the transfer agent for
the mutual fund in lieu of a qualified custodian for purposes of complying
with Section 012.01, above;

012.02B _ Certain Privately Offered Securities.

012.02B1__ The investment adviser is not required to comply
with Section 012.01B, above, with respect to securities that are:

012.02B1a_Acquired from the issuer in a
transaction or chain of transactions not involving
any public offering;

012.02B1b_Uncertificated and ownership thereof is
recorded only on the books of the issuer or its
transfer agent in the name of the client; and

012.02B1c_Transferable only with prior consent of
the issuer or holders of the outstanding securities of
the issuer.

012.02B2  Notwithstanding Section 012.02B1, above, the
provisions of this Section are available with respect to securities
held for the account of a limited partnership, limited liability
company, or other type of pooled investment vehicle only if the
limited partnership, limited liability company, or other pooled
investment vehicle is audited, and the audited financial
statements are distributed, as described in Section 012.02D
below, and the investment adviser notifies the Director in writing
that the investment adviser intends to provide audited financial
statements, as described above. Such notification is required to
be provided on Form ADV.

012.02C Fee Deduction. Notwithstanding Section 012.01F, above, an
investment adviser is not required to obtain an independent verification of

client funds and securities maintained by a qualified custodian if all of the
following are met:

012.02C1__ The investment adviser has custody of the funds
and securities solely as a consequence of its authority to make
withdrawals from client accounts to pay its advisory fee;
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012.02C2

The investment adviser has written authorization

from the client to deduct advisory fees from the account held
with the qualified custodian;

012.02C3

Each time a fee is directly deducted from a client

account, the investment adviser concurrently sends:

012.02C4

012.02C3a_The qualified custodian an invoice or
statement of the amount of the fee to be deducted

from the client’s account; and

012.02C3b The client an invoice or statement
itemizing the fee. ltemization includes the formula
used to calculate the fee, the amount of assets
under management the fee is based on, and the
time period covered by the fee,

The investment adviser notifies the Director in

writing that the investment adviser intends to use the safequards

provided above. Such notification is required to be given on

Form ADV.

012.02D Limited Partnerships, Limited Liability Companies, and other

Pooled Investment Vehicles Subject to Annual Audit. An investment

adviser is not required to comply with Sections 012.01C and 012.01D,

above, and shall be deemed to have complied with Section 012.0.1F,

above, with respect to the account of a limited partnership, limited liability

company, or another type of pooled investment vehicle if the following

conditions are met:

012.02D1

The investment adviser sends to all limited

partners, members or other beneficial owners at least quarterly,

a statement showing:

012.02D2

012.02D1a_The total amount of all additions to and
withdrawals from the fund as a whole as well as the
opening and closing value of the fund at the end of
the quarter based on the custodian’s records;

012.02D1b_A listing of all long and short positions
on the closing date of the statement in accordance
with FASB Rule ASC 946-210-50; and

012.02D1¢_The total amount of additions to and
withdrawals from the fund by the investor as well as
the total value of the investor's interest in the fund
at the end of the quarter.

At least annually, the fund is subject to an audit and

distributes its audited financial statements prepared in

accordance with generally accepted accounting principies to all
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limited partners, members or other beneficial owners within one
hundred twenty days of the end of its fiscal year:

012.02D3 _ The audit is performed by an independent certified
public accountant that, at the time of the audit, is subject to
requlation by PCAOB or NBPA in accordance with applicable
rules;

012.02D4  Upon liquidation, the investment adviser distributes

the fund'’s final audited financial statements prepared in
accordance with generally accepted accounting principles to all
limited partners, members or other beneficial owners, and the
Director promptly after the completion of such audit;

012.02D5 _ The written agreement with the independent
certified public accountant must require the independent certified
public accountant, upon resignation or dismissal from, or other
termination of, the engagement, or upon removing itself or being
removed from consideration for being reappointed, to notify the
Director within four business days accompanied by a statement
that includes:

012.02D5a_The date of such resignation,
dismissal, removal, or other termination, and the
name, address, and contact information of the
independent certified public accountant; and

012.02D5b An explanation of any problems
relating to audit scope or procedure that contributed
fo such resignation, dismissal, removal, or other
termination.

012.02D6 _ The investment adviser must also notify the
Director in writing that the investment adviser intends to employ
the use of the statement delivery and audit safeguards
described above. Such notification is required to be given on
Form ADV.

012.02E  Registered Investment Companies. The investment adviser is
not required to comply with this Rule with respect to the account of an
investment company registered under the Investment Company Act of
1940.

012.03 Delivery to Related Persons. Sending an account statement under Section
012.01E, above, or distributing audited financial statements under Section 012.02D,
above, shall not satisfy the requirements of this Rule if such account statements or
financial statements are sent solely to limited partners, members or other beneficial
owners that themselves are limited partnerships, limited liability companies, or
another type of pooled investment vehicle and are related persons of the investment
adviser.
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012.04 Definitions. For purposes of this Rule:

012.04A Control means the power, directly or indirectly, to direct the
management or policies of a person whether through ownership of
securities, by contract, or otherwise. For purposes of determining control:

012.04A1 __ Each of the investment adviser's officers, partners,
or directors exercising executive responsibility, or persons
having similar status or functions, is presumed fo control the
investment adviser;

012.04A2 A person is presumed to control a corporation if the
person:

012.04A2a Directly or indirectly has the right to
vote twenty five percent or more of a class of the
corporation’s voting securities; or

012.04A2b Has the power to sell or direct the sale
of twenty five percent or more of a class of the

corporation’s voting securities;

012.04A3 A person is presumed to control a partnership if the
person has the right to receive upon dissolution, or has
contributed, twenty five percent or more of the capital of the
partnership;

012.04A4 A person is presumed to control a limited liability
company if the person:

012.04A4a Directly or indirectly has the right to
vote twenty five percent or more of a class of the
interests of the limited liability company;

012.04A4b Has the right to receive upon
dissolution, or has contributed, twenty five percent
or more of the capital of the limited liability

company,;

012.04A4c Is an elected manager of the limited
liability company; or

012.04A5 A person is presumed to control a trust if
the person is a trustee or managing agent of the
trust.

012.04B __ Custody means holding directly or indirectly, client funds or
securities, or having any authority to obtain possession_of or the ability fo
appropriate client funds or securities. The investment adviser has custody
if a related person holds, directly or indirectly, client funds or securities, or
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has any authority to obtain possession of them, in connection with advisory
services the investment adviser provides to clients.

012.04B1 _ Custody includes:

012.04B1a_Possession of client funds or securities
uniess the investment adviser receives them
inadvertently and returns them to the sender within
three business days of receiving them;

012.04B1b_Any arrangement, including a general
power of attorney, under which the investment
adviser is authorized or permitted to withdraw client
funds or securities maintained with a custodian
upon the investment adviser’s instruction to the
custodian; and

012.04B1c_Any capacity, such as general partner
of a limited partnership, managing member of a
limited liability company or a comparable position
for another type of pooled investment vehicle, or
trustee of a trust, that gives the investment adviser,
its supervised person, or investment adviser
representative, legal ownership of or access to
client funds or securities.

012.04B2  Receipt of checks drawn by clients and made
payable to third parties will not meet the definition of custody if
forwarded to the third party within three business days of receipt
and the investment adviser maintains the records required under
48 NAC 10.002.22.

012.04C _Independent certified public accountant means a certified public
accountant that meets the standards of independence described in Rule
2-01(b) and (c) of Reqgulation S-X (17 CFR 210.2-01(b) and (c)).

012.04D __Independent representative means a person who:

012.04D1 _ Acts as agent for an advisory client, including in the
case of a pooled investment vehicle, for limited partners or a
limited partnership, members of a limited liability company, or
other beneficial owners of another type of pooled investment
vehicle and by law or contract is obliged o act in the best
interest of the advisory client or the limited partners, members,
or other beneficial owners;

012.04D2  Does not control, is not controlled by, and is not
under common control with the investment adviser; and

17



012.04D3 _Does not have, and has not had within the past two
years, a material business relationship with the investment
adviser.

012.04E __ Qualified custodian means the following:

012.04E1 A bank or savings association that has deposits
insured by the Federal Deposit Insurance Corporation under the
Federal Deposit Insurance Act;

012.04E2 A broker-dealer registered in this jurisdiction and
with the Securities and Exchange Commission holding the client
assets in customer accounts:

012.04E3 A registered futures commission merchant
registered under Section 4f(a) of the Commodity Exchange Act,
holding the client assets in customer accounts, but only with
respect to clients’ funds and security futures, or other securities
incidental to transactions in contracts for the purchase or sale of
a commodity for future delivery and options thereon: and

012.04E4 A foreign financial institution that customarily holds
financial assets for its customers, provided that the foreign
financial institution keeps the advisory clients’ assets in
customer accounts seqgregated from its proprietary assets.

012.04E5  An investment adviser who has custody of the

funds and securities solely as a consequence of its authority to
make withdrawals from client accounts to pay its advisory fee is

not a qualified custodian.

012.04F Related person means any person, directly or indirectly,
controlling or controlled by the investment adviser, and any person that is
under common control with the investment adviser.

013 _ BUSINESS CONTINUITY AND SUCCESSION PLANNING.

Every investment adviser registered or required to be registered under the Act shall
establish, implement, and maintain written procedures relating to a business continuity and
succession plan. The plan shall be based upon the facts and circumstances of the
investment adviser's business model including the size of the firm, type(s) of services
provided, and the number of locations of the investment adviser. The plan shall provide for
at least the following:

013.01_The protection, backup, and recovery of books and records.

013.02 Alternate means of communication with customers, regulators, key
personnel, employees, vendors, and service providers, including third party
custodians. Such communications shall include, but not be limited to, providing
notice of a significant business interruption or the death or unavailability of key
personnel or other disruptions or cessation of business activities.
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013.03 Office relocation in the event of temporary or permanent loss of a principal

place of business.

013.04 Assignment of duties to qualified responsible persons in the event of the

death or unavailability of key personnel.

013.05 Otherwise minimizing service disruptions and client harm that could result

from a sudden significant business interruption.

842014 REGISTRATION OF SUCCESSOR TO REGISTERED INVESTMENT ADVISER.

In the event that an investment adviser succeeds to and continues the business of an
investment adviser registered pursuant to Section 8-1103 of the Act, the registration of the
predecessor shall be deemed to remain effective as the registration of the successor if the
successor, within thirty (36)-days after such succession, files an application for registration
on Form ADV, and the predecessor files a notice of withdrawal from registration on Form

ADV--W.

015

012:01-014.01 The registration of the predecessor investment adviser will cease to
be effective as the registration of the successor investment adviser forty-five {(45)
days after the application for registration on Form ADV is filed by such successor.

812.02-014.02 Notwithstanding any other provision of this Section:

042:02A-014.02A A Form ADV filed by an investment adviser partnership
which is not registered when such form is filed and which succeeds to and
continues the business of a predecessor partnership registered as an
investment adviser shall be deemed to be an application for registration
even though designated as an amendment if it is filed to reflect the changes
in the partnership and to furnish required information concerning any new
partners.

042.028-014.02B A Form ADV filed by an investment adviser corporation
which is not registered when such form is filed and which succeeds to and
continues the business of a predecessor corporation registered as an
investment adviser shall be deemed to be an application for registration
even though designated as an amendment if the succession is based solely
on a change in the predecessor’s state of incorporation and the amendment
is filed to reflect that change.

012.026-014.02C A Form ADV filed by an investment adviser
corporation, partnership, sole proprietorship or other entity which is not
registered when such form is filed and which succeeds to and continues the
business of a predecessor corporation, partnership, sole proprietorship or
other entity registered as an investment adviser shall be deemed to be an
application for registration even though designated as an amendment if the
succession is based solely on a change in the predecessor’s form of
organization and the amendment is filed to reflect that change.

VERIFICATION OF IMMIGRATION STATUS. Every investment adviser who

reqisters investment adviser representatives to transact business in Nebraska must verify
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the citizenship or immigration status of each investment adviser representative registered to
fransact business on its behalf in Nebraska and submit such verification to the Department.

015.01_ For each investment adviser representative identified as a qualified legal
alien, the investment adviser must submit a completed United States Citizenship
Attestation Form, and one of the currently acceptable forms of documentation
required by the Systematic Alien Verification for Entitlements Program and the

Department of Homeland Security.

015.02 The investment adviser shall maintain, as a required book or record under
48 NAC 10.002.21, a copy of the completed United States Citizenship Attestation

Form for each investment adviser representative registered in Nebraska, regardless
of citizenship or immigration status.

016 COMPLIANCE PROCEDURES AND PRACTICES.

016.01 _An investment adviser registered or required to be registered pursuant to
Section 8-1103 of the Act shall adopt and implement written policies and procedures
reasonably designed to prevent violation of the Act and the rules adopted under the
Act by the investment adviser and any investment adviser representative or other
employee or agent.

016.02 An investment adviser shall review the adequacy of the policies and
procedures established pursuant to this Section and the effectiveness of their
implementation on an annual basis and document such review.

016.03 _An investment adviser shall designate an investment adviser representative
reqistered with the Department who is responsible for administering the policies and

procedures adopted under this Section.

017 USING THE INTERNET FOR GENERAL DISSEMINATION OF INFORMATION ON
PRODUCTS AND SERVICES. Investment advisers shall not be deemed to be “transacting
business” in this state for purposes of Section 8-1103 of the Act based solely on the use of
the Internet, world wide web, and similar proprietary or common carrier electronic systems
{(hereinafter the “Internet”) to distribute information on available products and services
through certain communications made on the Internet directed generally to anyone having
access to the Internet, and transmitted through postings on bulletin boards, social
networking sites, blogs or similar sites, displays on “Home Pages” or similar methods
(hereinafter, “Internet Communications”) if the following conditions are observed:

017.01__The Internet Communication contains a disclosure statement in which it is
clearly stated that:
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018

017.01A __The investment adviser in question may only transact business
in this state if first registered, excluded or exempted from the investment

adviser registration requirements of the Act; and

017.01B__ The investment adviser will not make follow-up, individualized

responses to persons in this state that involve the rendering of personalized

investment advice for compensation, unless the investment adviser has

complied with, or has qualified for an applicable exemption or exclusion

from, the investment adviser registration requirements of the Act.

017.02 The Internet Communication contains a mechanism, including and without

limitation, technical “firewalls” or other implemented policies and procedures,
desiagned reasonably to ensure that prior to any subseguent, direct communication

with prospective customers or clients in this state, said investment adviser is first
registered in this state or qualifies for an exemption or exclusion from such

requirement.

017.02A__ Nothing in this paragraph shall be construed to relieve an
investment adviser from any applicable securities reqgistration requirement
in this state:

017.03 _The Internet Communication does not involve the rendering of personalized
investment advice for compensation in this state over the Internet, but is limited to
the dissemination of general information on products and services.

DISHONEST OR UNETHICAL BUSINESS PRACTICES.

018.01 The conduct set forth in 48 NAC 12.006 shall constitute “an act, practice or
course of business which operates, or would operate, as a fraud or deceit upon
another person” by an investment adviser for purposes of Section 8-1102(2)(b) of the

Act and “dishonest or unethical business practices” by an investment adviser for
purposes of Section 8-1102(2)(d) and Section 8-1103(9)(a)(vii) of the Act.

018.02 The delineation of certain acts and practices is not intended to be all
inclusive. Acts or practices not enumerated in 48 NAC 12.006 may also be deemed
fraudulent and dishonest.
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Sec. 80a-2 - Definitions; applicability; rulemaking considerations
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§80a-2. Definitions; applicability; rulemaking considerations

(a) Definitions

When used in this subchapter, unless the context otherwise requires—

(1) "Advisory board" means a board, whether elected or appointed, which is distinct from the
board of directors or board of trustees, of an investment company, and which is composed solely
of persons who do not serve such company in any other capacity, whether or not the functions of
such board are such as to render its members "directors" within the definition of that term, which
board has advisory functions as to investments but has no power to determine that any security or
other investment shall be purchased or sold by such company.

(2) "Affiliated company" means a company which is an affiliated person.

(3) "Affiliated person" of another person means (A) any person directly or indirectly owning,
controlling, or holding with power to vote, 5 per centum or more of the outstanding voting
securities of such other person; (B) any person 5 per centum or more of whose outstanding voting
securities are directly or indirectly owned, controlled, or held with power to vote, by such other
person; (C) any person directly or indirectly controlling, controlled by, or under common control
with, such other person; (D) any officer, director, partner, copartner, or employee of such other
person; (E) if such other person is an investment company, any investment adviser thereof or any
member of an advisory board thereof; and (F) if such other person is an unincorporated investment
company not having a board of directors, the depositor thereof.

(4) "Assignment" includes any direct or indirect transfer or hypothecation of a contract or chose
in action by the assignor, or of a controlling block of the assignor's outstanding voting securities
by a security holder of the assignor; but does not include an assignment of partnership interests
incidental to the death or withdrawal of a minority of the members of the partnership having only a
minority interest in the partnership business or to the admission to the partnership of one or more
members who, after such admission, shall be only a minority of the members and shall have only a
minority interest in the business.

(5) "Bank" means (A) a depository institution (as defined in section 1813 of'title 12) or a branch
or agency of a foreign bank (as such terms are defined in section 3101 of title 12), (B) a member
bank of the Federal Reserve System, (C) any other banking institution or trust company, whether
incorporated or not, doing business under the laws of any State or of the United States, a
substantial portion of the business of which consists of receiving deposits or exercising fiduciary
powers similar to those permitted to national banks under the authority of the Comptroller of the
Currency, and which is supervised and examined by State or Federal authority having supervision
over banks, and which is not operated for the purpose of evading the provisions of this subchapter,
and (D) a receiver, conservator, or other liquidating agent of any institution or firm included in
clauses (A), (B), or (C) of this paragraph.

(6) The term "broker" has the same meaning as given in section 3 of the Securities Exchange
Act of 1934 [15 U.S.C. 78c¢], except that such term does not include any person solely by reason of
the fact that such person is an underwriter for one or more investment companies.

(7) "Commission" means the Securities and Exchange Commission.
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(8) "Company" means a corporation, a partnership, an association, a joint-stock company, a
trust, a fund, or any organized group of persons whether incorporated or not; or any receiver,
trustee in a case under title 11 or similar official or any liquidating agent for any of the foregoing,
in his capacity as such.

(9) "Control" means the power to exercise a controlling influence over the management or
policies of a company, unless such power is solely the result of an official position with such
company.

Any person who owns beneficially, either directly or through one or more controlled companies,
more than 25 per centum of the voting securities of a company shall be presumed to control such
company. Any person who does not so own more than 25 per centum of the voting securities of
any company shall be presumed not to control such company. A natural person shall be presumed
not to be a controlled person within the meaning of this subchapter. Any such presumption may be
rebutted by evidence, but except as hereinafter provided, shall continue until a determination to the
contrary made by the Commission by order either on its own motion or on application by an
interested person. If an application filed hereunder is not granted or denied by the Commission
within sixty days after filing thereof, the determination sought by the application shall be deemed
to have been temporarily granted pending final determination of the Commission thereon. The
Commission, upon its own motion or upon application, may by order revoke or modify any order
issued under this paragraph whenever it shall find that the determination embraced in such original
order is no longer consistent with the facts.

(10) "Convicted" includes a verdict, judgment, or plea of guilty, or a finding of guilt on a plea of
nolo contendere, if such verdict, judgment, plea, or finding has not been reversed, set aside, or
withdrawn, whether or not sentence has been imposed.

(11) The term "dealer" has the same meaning as given in the Securities Exchange Act of 1934
[15 U.S.C. 78a et seq.], but does not include an insurance company or investment company.

(12) "Director" means any director of a corporation or any person performing similar functions
with respect to any organization, whether incorporated or unincorporated, including any natural
person who is a member of a board of trustees of a management company created as a common-
law trust.

(13) "Employees' securities company" means any investment company or similar issuer all of
the outstanding securities of which (other than short-term paper) are beneficially owned (A) by the
employees or persons on retainer of a single employer or of two or more employers each of which
is an affiliated company of the other, (B) by former employees of such employer or employers, (C)
by members of the immediate family of such employees, persons on retainer, or former
employees, (D) by any two or more of the foregoing classes of persons, or (E) by such employer
or employers together with any one or more of the foregoing classes of persons.

(14) "Exchange" means any organization, association, or group of persons, whether
incorporated or unincorporated, which constitutes, maintains, or provides a market place or
facilities for bringing together purchasers and sellers of securities or for otherwise performing with
respect to securities the functions commonly performed by a stock exchange as that term is
generally understood, and includes the market place and the market facilities maintained by such
exchange.

(15) "Face-amount certificate" means any certificate, investment contract, or other security
which represents an obligation on the part of its issuer to pay a stated or determinable sum or sums
at a fixed or determinable date or dates more than twenty-four months after the date of issuance, in
consideration of the payment of periodic installments of a stated or determinable amount (which
security shall be known as a face-amount certificate of the "installment type"); or any security
which represents a similar obligation on the part of a face-amount certificate company, the
consideration for which is the payment of a single lump sum (which security shall be known as a
"fully paid" face-amount certificate).
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(16) "Government security" means any security issued or guaranteed as to principal or interest
by the United States, or by a person controlled or supervised by and acting as an instrumentality of
the Government of the United States pursuant to authority granted by the Congress of the United
States; or any certificate of deposit for any of the foregoing.

(17) "Insurance company" means a company which is organized as an insurance company,
whose primary and predominant business activity is the writing of insurance or the reinsuring of
risks underwritten by insurance companies, and which is subject to supervision by the insurance
commissioner or a similar official or agency of a State; or any receiver or similar official or any
liquidating agent for such a company, in his capacity as such.

(18) "Interstate commerce" means trade, commerce, transportation, or communication among
the several States, or between any foreign country and any State, or between any State and any
place or ship outside thereof.

(19) "Interested person" of another person means—

(A) when used with respect to an investment company—

(i) any affiliated person of such company,

(ii) any member of the immediate family of any natural person who is an affiliated person
of such company,

(iii) any interested person of any investment adviser of or principal underwriter for such
company,

(iv) any person or partner or employee of any person who at any time since the beginning
of the last two completed fiscal years of such company has acted as legal counsel for such
company,

(v) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has executed any portfolio
transactions for, engaged in any principal transactions with, or distributed shares for—

(D) the investment company;

(1) any other investment company having the same investment adviser as such
investment company or holding itself out to investors as a related company for purposes of
investment or investor services; or '

(TIT) any account over which the investment company's investment adviser has
brokerage placement discretion,

(vi) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has loaned money or other
property to—

(I) the investment company;

(IT) any other investment company having the same investment adviser as such
investment company or holding itself out to investors as a related company for purposes of
investment or investor services; or

(IIT) any account for which the investment company's investment adviser has borrowing
authority, and

(vii) any natural person whom the Commission by order shall have determined to be an
interested person by reason of having had, at any time since the beginning of the last two
completed fiscal years of such company, a material business or professional relationship with
such company or with the principal executive officer of such company or with any other
investment company having the same investment adviser or principal underwriter or with the
principal executive officer of such other investment company:
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Provided, That no person shall be deemed to be an interested person of an investment company
solely by reason of (aa) his being a member of its board of directors or advisory board or an owner of
its securities, or (bb) his membership in the immediate family of any person specified in clause (aa)
of this proviso; and

(B) when used with respect to an investment adviser of or principal underwriter for any
investment company— ‘

(i) any affiliated person of such investment adviser or principal underwriter,

(ii) any member of the immediate family of any natural person who is an affiliated person
of such investment adviser or principal underwriter,

(iii) any person who knowingly has any direct or indirect beneficial interest in, or who is
designated as trustee, executor, or guardian of any legal interest in, any security issued either
by such investment adviser of principal underwriter or by a controlling person or such
investment adviser or principal underwriter,

(iv) any person or partner or employee of any person who at any time since the beginning
of the last two completed fiscal years of such investment company has acted as legal counsel
for such investment adviser or principal underwriter,

(v) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has executed any portfolio
transactions for, engaged in any principal transactions with, or distributed shares for—

(I) any investment company for which the investment adviser or principal underwriter
serves as such;

(II) any investment company holding itself out to investors, for purposes of investment
or investor services, as a company related to any investment company for which the
investment adviser or principal underwriter serves as such; or

(TIT) any account over which the investment adviser has brokerage placement discretion,

(vi) any person or any affiliated person of a person (other than a registered investment
company) that, at any time during the 6-month period preceding the date of the determination
of whether that person or affiliated person is an interested person, has loaned money or other
property to—

(I) any investment company for which the investment adviser or principal underwriter
serves as such;

(IT) any investment company holding itself out to investors, for purposes of investment
or investor services, as a company related to any investment company for which the
investment adviser or principal underwriter serves as such; or

(II) any account for which the investment adviser has borrowing authority, and

(vii) any natural person whom the Commission by order shall have determined to be an
interested person by reason of having had at any time since the beginning of the last two
completed fiscal years of such investment company a material business or professional
relationship with such investment adviser or principal underwriter or with the principal
executive officer or any controlling person of such investment adviser or principal
underwriter.

For the purposes of this paragraph (19), "member of the immediate family" means any parent,
spouse of a parent, child, spouse of a child, spouse, brother, or sister, and includes step and
adoptive relationships. The Commission may modify or revoke any order issued under clause (vii)
of subparagraph (A) or (B) of this paragraph whenever it finds that such order is no longer
consistent with the facts. No order issued pursuant to clause (vii) of subparagraph (A) or (B) of
this paragraph shall become effective until at least sixty days after the entry thereof, and no such
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order shall affect the status of any person for the purposes of this subchapter or for any other
purpose for any period prior to the effective date of such order.

(20) "Investment adviser" of an investment company means (A) any person (other than a bona
fide officer, director, trustee, member of an advisory board, or employee of such company, as
such) who pursuant to contract with such company regularly furnishes advice to such company
with respect to the desirability of investing in, purchasing or selling securities or other property, or
is empowered to determine what securities or other property shall be purchased or sold by such
company, and (B) any other person who pursuant to contract with a person described in clause (A)
of this paragraph regularly performs substantially all of the duties undertaken by such person
described in said clause (A); but does not include (i) a person whose advice is furnished solely
through uniform publications distributed to subscribers thereto, (ii) a person who furnishes only
statistical and other factual information, advice regarding economic factors and trends, or advice
as to occasional transactions in specific securities, but without generally furnishing advice or
making recommendations regarding the purchase or sale of securities, (iii) a company furnishing
such services at cost to one or more investment companies, insurance companies, or other
financial institutions, (iv) any person the character and amount of whose compensation for such
services must be approved by a court, or (v) such other persons as the Commission may by rules
and regulations or order determine not to be within the intent of this definition.

(21) "Investment banker" means any person engaged in the business of underwriting securities
issued by other persons, but does not include an investment company, any person who acts as an
underwriter in isolated transactions but not as a part of a regular business, or any person solely by
reason of the fact that such person is an underwriter for one or more investment companies.

(22) "Issuer" means every person who issues or proposes to issue any security, or has
outstanding any security which it has issued.

(23) "Lend" includes a purchase coupled with an agreement by the vendor to repurchase;
"borrow" includes a sale coupled with a similar agreement.

(24) "Majority-owned subsidiary" of a person means a company 50 per centum or more of the
outstanding voting securities of which are owned by such person, or by a company which, within
the meaning of this paragraph, is a majority-owned subsidiary of such person.

(25) "Means or instrumentality of interstate commerce" includes any facility of a national
securities exchange.

(26) "National securities exchange" means an exchange registered under section 6 of the
Securities Exchange Act of 1934 [15 U.S.C. 78f].

(27) "Periodic payment plan certificate" means (A) any certificate, investment contract, or other
security providing for a series of periodic payments by the holder, and representing an undivided
interest in certain specified securities or in a unit or fund of securities purchased wholly or partly
with the proceeds of such payments, and (B) any security the issuer of which is also issuing
securities of the character described in clause (A) of this paragraph and the holder of which has
substantially the same rights and privileges as those which holders of securities of the character
described in said clause (A) have upon completing the periodic payments for which such securities
provide.

(28) "Person" means a natural person or a company.

(29) "Principal underwriter" of or for any investment company other than a closed-end
company, or of any security issued by such a company, means any underwriter who as principal
purchases from such company, or pursuant to contract has the right (whether absolute or
conditional) from time to time to purchase from such company, any such security for distribution,
or who as agent for such company sells or has the right to sell any such security to a dealer or to
the public or both, but does not include a dealer who purchases from such company through a
principal underwriter acting as agent for such company. "Principal underwriter" of or for a closed-
end company or any issuer which is not an investment company, or of any security issued by such
a company or issuer, means any underwriter who, in connection with a primary distribution of
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securities, (A) is in privity of contract with the issuer or an affiliated person of the issuer; (B)
acting alone or in concert with one or more other persons, initiates or directs the formation of an
underwriting syndicate; or (C) is allowed a rate of gross commission, spread, or other profit
greater than the rate allowed another underwriter participating in the distribution.

(30) "Promoter" of a company or a proposed company means a person who, acting alone or in
concert with other persons, is initiating or directing, or has within one year initiated or directed,
the organization of such company.

(31) "Prospectus”, as used in section 80a—22 of this title, means a written prospectus intended to
meet the requirements of section 10(a) of the Securities Act of 1933 [15 U.S.C. 77j(a)] and
currently in use. As used elsewhere, "prospectus" means a prospectus as defined in the Securities
Act of 1933 [15 U.S.C. 77a et seq.].

(32) "Redeemable security” means any security, other than short-term paper, under the terms of
which the holder, upon its presentation to the issuer or to a person designated by the issuer, is
entitled (whether absolutely or only out of surplus) to receive approximately his proportionate
share of the issuer's current net assets, or the cash equivalent thereof.

(33) "Reorganization" means (A) a reorganization under the supervision of a court of competent
jurisdiction; (B) a merger or consolidation; (C) a sale of 75 per centum or more in value of the
assets of a company; (D) a restatement of the capital of a company, or an exchange of securities
issued by a company for any of its own outstanding securities; (E) a voluntary dissolution or
liquidation of a company; (F) a recapitalization or other procedure or transaction which has for its
purpose the alteration, modification, or elimination of any of the rights, preferences, or privileges
of any class of securities issued by a company, as provided in its charter or other instrument
creating or defining such rights, preferences, and privileges; (G) an exchange of securities issued
by a company for outstanding securities issued by another company or companies, preliminary to
and for the purpose of effecting or consummating any of the foregoing; or (H) any exchange of
securities by a company which is not an investment company for securities issued by a registered
investment company.

(34) "Sale", "sell", "offer to sell", or "offer for sale" includes every contract of sale or
disposition of, attempt or offer to dispose of, or solicitation of an offer to buy, a security or interest
in a security, for value. Any security given or delivered with, or as a bonus on account of, any
purchase of securities or any other thing, shall be conclusively presumed to constitute a part of the
subject of such purchase and to have been sold for value.

(35) "Sales load" means the difference between the price of a security to the public and that
portion of the proceeds from its sale which is received and invested or held for investment by the
issuer (or in the case of a unit investment trust, by the depositor or trustee), less any portion of
such difference deducted for trustee's or custodian's fees, insurance premiums, issue taxes, or
administrative expenses or fees which are not properly chargeable to sales or promotional
activities. In the case of a periodic payment plan certificate, "sales load" includes the sales load on
any investment company securities in which the payments made on such certificate are invested,
as well as the sales load on the certificate itself.

(36) "Security" means any note, stock, treasury stock, security future, bond, debenture, evidence
of indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, investment contract,
voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas,
or other mineral rights, any put, call, straddle, option, or privilege on any security (including a
certificate of deposit) or on any group or index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle, option, or privilege entered into on a national
securities exchange relating to foreign currency, or, in general, any interest or instrument
commonly known as a "security", or any certificate of interest or participation in, temporary or
interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase, any
of the foregoing.
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(37) "Separate account" means an account established and maintained by an insurance company
pursuant to the laws of any State or territory of the United States, or of Canada or any province
thereof, under which income, gains and losses, whether or not realized, from assets allocated to
such account, are, in accordance with the applicable contract, credited to or charged against such
account without regard to other income, gains, or losses of the insurance company.

(38) "Short-term paper" means any note, draft, bill of exchange, or banker's acceptance payable
on demand or having a maturity at the time of issuance of not exceeding nine months, exclusive of
days of grace, or any renewal thereof payable on demand or having a maturity likewise limited;
and such other classes of securities, of a commercial rather than an investment character, as the
Commission may designate by rules and regulations.

(39) "State" means any State of the United States, the District of Columbia, Puerto Rico, the
Virgin Islands, or any other possession of the United States.

(40) "Underwriter" means any person who has purchased from an issuer with a view to, or sells
for an issuer in connection with, the distribution of any security, or participates or has a direct or
indirect participation in any such undertaking, or participates or has a participation in the direct or
indirect underwriting of any such undertaking; but such term shall not include a person whose
interest is limited to a commission from an underwriter or dealer not in excess of the usual and
customary distributor's or seller's commission. As used in this paragraph the term "issuer" shall
include, in addition to an issuer, any person directly or indirectly controlling or controlled by the
issuer, or any person under direct or indirect common control with the issuer. When the
distribution of the securities in respect of which any person is an underwriter is completed such
person shall cease to be an underwriter in respect of such securities or the issuer thereof.

(41) "Value", with respect to assets of registered investment companies, except as provided in
subsection (b) of section 80a—28 of this title, means—

(A) as used in sections 80a—3, 80a-5, and 80a—12 of this title, (i) with respect to securities
owned at the end of the last preceding fiscal quarter for which market quotations are readily
available, the market value at the end of such quarter; (ii) with respect to other securities and
assets owned at the end of the last preceding fiscal quarter, fair value at the end of such quarter,
as determined in good faith by the board of directors; and (iii) with respect to securities and
other assets acquired after the end of the last preceding fiscal quarter, the cost thereof; and

(B) as used elsewhere in this subchapter, (i) with respect to securities for which market
quotations are readily available, the market value of such securities; and (ii) with respect to
other securities and assets, fair value as determined in good faith by the board of directors;

in each case as of such time or times as determined pursuant to this subchapter, and the rules and
regulations issued by the Commission hereunder. Notwithstanding the fact that market quotations
for securities issued by controlled companies are available, the board of directors may in good
faith determine the value of such securities: Provided, That the value so determined is not in
excess of the higher of market value or asset value of such securities in the case of majority-owned
subsidiaries, and is not in excess of market value in the case of other controlled companies.

For purposes of the valuation of those assets of a registered diversified company which are not
subject to the limitations provided for in section 80a—5(b)(1) of this title, the Commission may, by
rules and regulations or orders, permit any security to be carried at cost, if it shall determine that
such procedure is consistent with the general intent and purposes of this subchapter. For purposes
of sections 80a—5 and 80a—12 of this title in lieu of values determined as provided in clause (A)
above, the Commission shall by rules and regulations permit valuation of securities at cost or other
basis in cases where it may be more convenient for such company to make its computations on
such basis by reason of the necessity or desirability of complying with the provisions of any
United States revenue laws or rules and regulations issued thereunder, or the laws or the rules and
regulations issued thereunder of any State in which the securities of such company may be
qualified for sale.
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The foregoing definition shall not derogate from the authority of the Commission with respect
to the reports, information, and documents to be filed with the Commission by any registered
company, ot with respect to the accounting policies and principles to be followed by any such
company, as provided in sections 80a-8, 80a-29, and 80a—30 of this title.

(42) "Voting security" means any security presently entitling the owner or holder thereof to vote
for the election of directors of a company. A specified percentage of the outstanding voting
securities of a company means such amount of its outstanding voting securities as entitles the
holder or holders thereof to cast said specified percentage of the aggregate votes which the holders
of all the outstanding voting securities of such company are entitled to cast. The vote of a majority
of the outstanding voting securities of a company means the vote, at the annual or a special
meeting of the security holders of such company duly called, (A) of 67 per centum or more of the
voting securities present at such meeting, if the holders of more than 50 per centum of the
outstanding voting securities of such company are present or represented by proxy; or (B) of more
than 50 per centum of the outstanding voting securities of such company, whichever is the less.

(43) "Wholly-owned subsidiary" of a person means a company 95 per centum or more of the
outstanding voting securities of which are owned by such person, or by a company which, within
the meaning of this paragraph, is a wholly-owned subsidiary of such person.

(44) "Securities Act of 1933" [15 U.S.C. 77a et seq.], "Securities Exchange Act of 1934" [15
U.S.C. 78a et seq.], and "Trust Indenture Act of 1939" [15 U.S.C. 77aaa et seq.] mean those acts,
respectively, as heretofore or hereafter amended.

(45) "Savings and loan association" means a savings and loan association, building and loan
association, cooperative bank, homestead association, or similar institution, which is supervised
and examined by State or Federal authority having supervision over any such institution, and a
receiver, conservator, or other liquidating agent of any such institution.

(46) "Eligible portfolio company" means any issuer which—

(A) is organized under the laws of, and has its principal place of business in, any State or
States;

(B) is neither an investment company as defined in section 80a—3 of this title (other than a
small business investment company which is licensed by the Small Business Administration to
operate under the Small Business Investment Act of 1958 [15 U.S.C. 661 et seq.] and which is a
wholly-owned subsidiary of the business development company) nor a company which would
be an investment company except for the exclusion from the definition of investment company
in section 80a—3(c) of this title; and

(C) satisfies one of the following:

(i) it does not have any class of securities with respect to which a member of a national
securities exchange, broker, or dealer may extend or maintain credit to or for a customer
pursuant to rules or regulations adopted by the Board of Governors of the Federal Reserve
System under section 7 of the Securities Exchange Act of 1934 [15 U.S.C. 78g];

(ii) it is controlled by a business development company, either alone or as part of a group
acting together, and such business development company in fact exercises a controlling
influence over the management or policies of such eligible portfolio company and, as a result
of such control, has an affiliated person who is a director of such eligible portfolio company;

(iii) it has total assets of not more than $4,000,000, and capital and surplus (shareholders'
equity less retained earnings) of not less than $2,000,000, except that the Commission may
adjust such amounts by rule, regulation, or order to reflect changes in 1 or more generally
accepted indices or other indicators for small businesses; or

(iv) it meets such other criteria as the Commission may, by rule, establish as consistent
with the public interest, the protection of investors, and the purposes fairly intended by the
policy and provisions of this subchapter.
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(47) "Making available significant managerial assistance" by a business development company
means—

(A) any arrangement whereby a business development company, through its directors,
officers, employees, or general partners, offers to provide, and, if accepted, does so provide,
significant guidance and counsel concerning the management, operations, or business objectives
and policies of a portfolio company;

(B) the exercise by a business development company of a controlling influence over the
management or policies of a portfolio company by the business development company acting
individually or as part of a group acting together which controls such portfolio company; or

(C) with respect to a small business investment company licensed by the Small Business
Administration to operate under the Small Business Investment Act of 1958 [15 U.S.C. 661 et
seq.], the making of loans to a portfolio company.

For purposes of subparagraph (A), the requirement that a business development company make
available significant managerial assistance shall be deemed to be satisfied with respect to any
particular portfolio company where the business development company purchases securities of
such portfolio company in conjunction with one or more other persons acting together, and at least
one of the persons in the group makes available significant managerial assistance to such portfolio
company, except that such requirement will not be deemed to be satisfied if the business
development company, in all cases, makes available significant managerial assistance solely in the
manner described in this sentence.
(48) "Business development company” means any closed-end company which—
(A) is organized under the laws of, and has its principal place of business in, any State or
States;
(B) is operated for the purpose of making investments in securities described in paragraphs
(1) through (3) of section 80a—54(a) of this title, and makes available significant managerial
assistance with respect to the issuers of such securities, provided that a business development
company must make available significant managerial assistance only with respect to the
companies which are treated by such business development company as satisfying the 70 per
centum of the value of its total assets condition of section 80a—54 of this title; and provided
further that a business development company need not make available significant managerial
assistance with respect to any company described in paragraph (46)(C)(iii), or with respect to
any other company that meets such criteria as the Commission may by rule, regulation, or order
permit, as consistent with the public interest, the protection of investors, and the purposes of this
subchapter; and
(C) has elected pursuant to section 80a—53(a) of this title to be subject to the provisions of
sections 80a—54 through 80a—64 of this title.

(49) "Foreign securities authority" means any foreign government or any governmental body or
regulatory organization empowered by a foreign government to administer or enforce its laws as
they relate to securities matters.

(50) "Foreign financial regulatory authority" means any (A) foreign securities authority, (B)
other governmental body or foreign equivalent of a self-regulatory organization empowered by a
foreign government to administer or enforce its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of a commodity for future delivery, or
other instruments traded on or subject to the rules of a contract market, board of trade or foreign
equivalent, or other financial activities, or (C) membership organization a function of which is to
regulate the participation of its members in activities listed above.

(51)(A) "Qualified purchaser”" means—

(i) any natural person (including any person who holds a joint, community property, or other
similar shared ownership interest in an issuer that is excepted under section 80a—3(c)(7) of this
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title with that person's qualified purchaser spouse) who owns not less than $5,000,000 in
investments, as defined by the Commission;

(ii) any company that owns not less than $5,000,000 in investments and that is owned directly
or indirectly by or for 2 or more natural persons who are related as siblings or spouse (including
former spouses), or direct lineal descendants by birth or adoption, spouses of such persons, the
estates of such persons, or foundations, charitable organizations, or trusts established by or for
the benefit of such persons;

(iii) any trust that is not covered by clause (ii) and that was not formed for the specific
purpose of acquiring the securities offered, as to which the trustee or other person authorized to
make decisions with respect to the trust, and each settlor or other person who has contributed
assets to the trust, is a person described in clause (i), (ii), or (iv); or

(iv) any person, acting for its own account or the accounts of other qualified purchasers, who
in the aggregate owns and invests on a discretionary basis, not less than $25,000,000 in
investments.

(B) The Commission may adopt such rules and regulations applicable to the persons and trusts
specified in clauses (i) through (iv) of subparagraph (A) as it determines are necessary or
appropriate in the public interest or for the protection of investors.

(C) The term "qualified purchaser" does not include a company that, but for the exceptions
provided for in paragraph (1) or (7) of section 80a—3(c) of this title, would be an investment
company (hereafter in this paragraph referred to as an "excepted investment company"), unless all
beneficial owners of its outstanding securities (other than short-term paper), determined in
accordance with section 80a—3(c)(1)(A) of this title, that acquired such securities on or before
April 30, 1996 (hereafter in this paragraph referred to as "pre-amendment beneficial owners"), and
all pre-amendment beneficial owners of the outstanding securities (other than short-term paper) of
any excepted investment company that, directly or indirectly, owns any outstanding securities of
such excepted investment company, have consented to its treatment as a qualified purchaser.
Unanimous consent of all trustees, directors, or general partners of a company or trust referred to
in clause (ii) or (iii) of subparagraph (A) shall constitute consent for purposes of this
subparagraph.

(52) The terms "security future" and "narrow-based security index" have the same meanings as
provided in section 3(a)(55) of the Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(55)].

(53) The term "credit rating agency" has the same meaning as in section 3 of the Securities
Exchange Act of 1934 [15 U.S.C. 78c¢].

(54) The terms "commodity pool", "commodity pool operator", "commodity trading advisor",
"major swap participant", "swap", "swap dealer", and "swap execution facility" have the same
meanings as in section la of title 7.

(b) Applicability to government

No provision in this subchapter shall apply to, or be deemed to include, the United States, a State,
or any political subdivision of a State, or any agency, authority, or instrumentality of any one or
more of the foregoing, or any corporation which is wholly owned directly or indirectly by any one or
more of the foregoing, or any officer, agent, or employee of any of the foregoing acting as such in
the course of his official duty, unless such provision makes specific reference thereto.

(c) Consideration of promotion of efficiency, competition, and capital formation

Whenever pursuant to this subchapter the Commission is engaged in rulemaking and is required to
consider or determine whether an action is consistent with the public interest, the Commission shall
also consider, in addition to the protection of investors, whether the action will promote efficiency,
competition, and capital formation.

(Aug. 22, 1940, ch. 686, title I, §2, 54 Stat. 790; Proc. No. 2695, eff. July 4, 1946, 11 F.R. 7517, 60
Stat. 1352; Aug. 10, 1954, ch. 667, title IV, §401, 68 Stat. 688; Pub. L. 8670, §12(d), June 25, 1959,
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73 Stat. 143; Pub. L. 86-624, §7(c), July 12, 1960, 74 Stat. 412; Pub. L. 91-547, §2(a), Dec. 14,
1970, 84 Stat. 1413; Pub. L. 95-598, title ITI, §310(a), Nov. 6, 1978, 92 Stat. 2676; Pub. L. 96-477,
title 1, §101, Oct. 21, 1980, 94 Stat. 2275; Pub. L. 97-303, §5, Oct. 13, 1982, 96 Stat. 1409; Pub. L.
100181, title VI, §§601-603, Dec. 4, 1987, 101 Stat. 1260; Pub. L. 101550, title I, §206(a), Nov.
15, 1990, 104 Stat. 2720; Pub. L. 104-290, title I, §106(c), title II, §209(b), title V, §§503, 504, Oct.
11, 1996, 110 Stat. 3425, 3434, 3445; Pub. L. 105-353, title IT, §301(c)(1), Nov. 3, 1998, 112 Stat.
3236; Pub. L. 106-102, title II, §§213(a), (b), 215, 216, 223, Nov. 12, 1999, 113 Stat. 1397, 1399,
1401; Pub. L. 106-554, §1(a)(5) [title II, §209(a)(1), (3)], Dec. 21, 2000, 114 Stat. 2763, 2763A
435, 2763A-436; Pub. L. 109-291, §4(b)(2)(A), Sept. 29, 2006, 120 Stat. 1337; Pub. L. 111-203,
title VII, §769, title IX, §§985(d)(1), 986(c)(1), July 21, 2010, 124 Stat. 1801, 1934, 1936.)

AMENDMENT OF SECTION

Unless otherwise provided, amendment by subtitle B (§§761-774) of title VII of Pub. L. 111-203
effective on the later of 360 days after July 21, 2010, or, to the extent a provision of subtitle B
requires a rulemaking, not less than 60 days after publication of the final rule or regulation
implementing such provision of subtitle B, see 2010 Amendment notes and Effective Date of 2010
Amendment note below.

REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in subsec. (a)(11), (44), is act June 6, 1934, ch. 404, 48
Stat. 881, which is classified principally to chapter 2B (§78a et seq.) of this title. For complete classification
of this Act to the Code, see section 78a of this title and Tables.

The Securities Act of 1933, referred to in subsec. (a)(31), (44), is act May 27, 1933, ch. 38, title I, 48 Stat.
74, which is classified generally to subchapter I (§77a et seq.) of chapter 2A of this title. For complete
classification of this Act to the Code, see section 77a of this title and Tables.

The Trust Indenture Act of 1939, referred to in subsec. (a)(44), is title I1I of act May 27, 1933, ch. 38, as
added Aug. 3, 1939, ch. 411, 53 Stat. 1149, which is classified generally to subchapter 11l (§77aaa et seq.) of
chapter 2A of this title. For complete classification of this Act to the Code, see section 77aaa of this title and
Tables.

The Small Business Investment Act of 1958, referred to in subsec. (a)(46)(B), (47)(C), is Pub. L. 85-699,
Aug. 21, 1958, 72 Stat. 689, which is classified principally to chapter 14B (§661 et seq.) of this title. For
complete classification of this Act to the Code, see Short Title note set out under section 661 of this title and
Tables.

CODIFICATION

Words "Philippine Islands" deleted from definition of term "State" under authority of Proc. No. 2695,
which granted independence to the Philippine Islands. Proc. No. 2695 was issued pursuant to section 1394 of
Title 22, Foreign Relations and Intercourse, and is set out as a note under that section.

AMENDMENTS

2010—Subsec. (a)(19). Pub. L. 111-203, §985(d)(1)(A), substituted "clause (vii)" for "clause (vi)" in two
places in concluding provisions.

Subsec. (2)(19)(A)(vi)(III), (B)(vi)(1IT). Pub. L. 111-203, §985(d)(1)(B), inserted "and" at end.

Subsec. (a)(44). Pub. L. 111203, §986(c)(1), struck out " 'Public Utility Holding Company Act of 1935","
after " 'Securities Exchange Act of 1934',",

Subsec. (a)(54). Pub. L. 111-203, §769, added par. (54).

2006—Subsec. (a)(53). Pub. L. 109-291 added par. (53).

2000—Subsec. (a)(36). Pub. L. 106554, §1(a)(5) [title II, §209(a)(1)], inserted "security future," after
"treasury stock,".

Subsec. (a)(52). Pub. L. 106554, §1(a)(5) [title II, §209(a)(3)], added par. (52).

1999—Subsec. (a)(5)(A). Pub. L. 106—102, §223, substituted "a depository institution (as defined in section
1813 of title 12) or a branch or agency of a foreign bank (as such terms are defined in section 3101 of title
12)" for "a banking institutior organized under the laws of the United States".

Subsec. (a)(6). Pub. L. 106102, §215, amended par. (6) generally. Prior to amendment, par. (6) read as
follows: " 'Broker' means any person engaged in the business of effecting transactions in securities for the

https://www.gpo.gov/fdsys/pkg/USCODE-2014-title1 5/html/USCODE-2014-title15-chap2... 3/30/2016




U.S.C. Title 15 - COMMERCE AND TRADE Page 1 of 4

15 U.S.C.

United States Code, 2014 Edition

Title 15 - COMMERCE AND TRADE

CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER I - INVESTMENT COMPANIES
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§80a—15. Contracts of advisers and underwriters

(a) Written contract to serve or act as investment adviser; contents

It shall be unlawful for any person to serve or act as investment adviser of a registered investment
company, except pursuant to a written contract, which contract, whether with such registered
company or with an investment adviser of such registered company, has been approved by the vote
of a majority of the outstanding voting securities of such registered company, and—

(1) precisely describes all compensation to be paid thereunder;

(2) shall continue in effect for a period more than two years from the date of its execution, only
so long as such continuance is specifically approved at least annually by the board of directors or
by vote of a majority of the outstanding voting securities of such company;

(3) provides, in substance, that it may be terminated at any time, without the payment of any
penalty, by the board of directors of such registered company or by vote of a majority of the
outstanding voting securities of such company on not more than sixty days' written notice to the
investment adviser; and

(4) provides, in substance, for its automatic termination in the event of its assignment.

(b) Written contract with company for sale by principal underwriter of security of which
company is issuer; contents

It shall be unlawful for any principal underwriter for a registered open-end company to offer for
sale, sell, or deliver after sale any security of which such company is the issuer, except pursuant to a
written contract with such company, which contract—

(1) shall continue in effect for a period more than two years from the date of its execution, only
so long as such continuance is specifically approved at least annually by the board of directors or
by vote of a majority of the outstanding voting securities of such company; and

(2) provides, in substance, for its automatic termination in the event of its assignment.

(c) Approval of contract to undertake service as investment adviser or principal underwriter
by majority of noninterested directors

In addition to the requirements of subsections (a) and (b) of this section, it shall be unlawful for
any registered investment company having a board of directors to enter into, renew, or perform any
contract or agreement, written or oral, whereby a person undertakes regularly to serve or act as
investment adviser of or principal underwriter for such company, unless the terms of such contract or
agreement and any renewal thereof have been approved by the vote of a majority of directors, who
are not parties to such contract or agreement or interested persons of any such party, cast in person at
a meeting called for the purpose of voting on such approval. It shall be the duty of the directors of a
registered investment company to request and evaluate, and the duty of an investment adviser to such
company to furnish, such information as may reasonably be necessary to evaluate the terms of any
contract whereby a person undertakes regularly to serve or act as investment adviser of such
company. It shall be unlawful for the directors of a registered investment company, in connection
with their evaluation of the terms of any contract whereby a person undertakes regularly to serve or
act as investment adviser of such company, to take into account the purchase price or other
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consideration any person may have paid in connection with a transaction of the type referred to in
paragraph (1), (3), or (4) of subsection (f) of this section.

(d) Equivalent of vote of majority of outstanding voting securities in case of common-law trust

In the case of a common-law trust of the character described in section 80a—16(c) of this title,
either written approval by holders of a majority of the outstanding shares of beneficial interest or the
vote of a majority of such outstanding shares cast in person or by proxy at a meeting called for the
purpose shall for the purposes of this section be deemed the equivalent of the vote of a majority of
the outstanding voting securities, and the provisions of paragraph (42) of section 80a—2(a) of this title
as to a majority shall be applicable to the vote cast at such a meeting.

(e) Exemption of advisory boards or members from provisions of this section

Nothing contained in this section shall be deemed to require or contemplate any action by an
advisory board of any registered company or by any of the members of such a board.

(f) Receipt of benefits by investment adviser from sale of securities or other interest in such
investment adviser resulting in assignment of investment advisory contract

(1) An investment adviser, or a corporate trustee performing the functions of an investment
adviser, of a registered investment company or an affiliated person of such investment adviser or
corporate trustee may receive any amount or benefit in connection with a sale of securities of, or a
sale of any other interest in, such investment adviser or corporate trustee which results in an
assignment of an investment advisory contract with such company or the change in control of or
identity of such corporate trustee, if—

(A) for a period of three years after the time of such action, at least 75 per centum of the
members of the board of directors of such registered company or such corporate trustee (or
successor thereto, by reorganization or otherwise) are not (i) interested persons of the investment
adviser of such company or such corporate trustee, or (ii) interested persons of the predecessor
investment adviser or such corporate trustee; and

(B) there is not imposed an unfair burden on such company as a result of such transaction or any
express or implied terms, conditions, or understandings applicable thereto.

(2)(A) For the purpose of paragraph (1)(A) of this subsection, interested persons of a corporate
trustee shall be determined in accordance with section 80a—2(a)(19)(B) of this title: Provided, That
no person shall be deemed to be an interested person of a corporate trustee solely by reason of (i) his
being a member of its board of directors or advisory board or (ii) his membership in the immediate
family of any person specified in clause (i) of this subparagraph.

(B) For the purpose of paragraph (1)(B) of this subsection, an unfair burden on a registered
investment company includes any arrangement, during the two-year period after the date on which
any such transaction occurs, whereby the investment adviser or corporate trustee or predecessor or
successor investment advisers or corporate trustee or any interested person of any such adviser or any
such corporate trustee receives or is entitled to receive any compensation directly or indirectly (i)
from any person in connection with the purchase or sale of securities or other property to, from, or on
behalf of such company, other than bona fide ordinary compensation as principal underwriter for
such company, or (ii) from such company or its security holders for other than bona fide investment
advisory or other services.

3) If—

(A) an assignment of an investment advisory contract with a registered investment company
results in a successor investment adviser to such company, or if there is a change in control of or
identity of a corporate trustee of a registered investment company, and such adviser or trustee is
then an investment adviser or corporate trustee with respect to other assets substantially greater in
amount than the amount of assets of such company, or
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(B) as a result of a merger of, or a sale of substantially all the assets by, a registered investment
company with or to another registered investment company with assets substantially greater in
amount, a transaction occurs which would be subject to paragraph (1)(A) of this subsection,

such discrepancy in size of assets shall be considered by the Commission in determining whether
or to what extent an application under section 80a—6(c) of this title for exemption from the provisions
of paragraph (1)(A) of this subsection should be granted.

(4) Paragraph (1)(A) of this subsection shall not apply to a transaction in which a controlling block
of outstanding voting securities of an investment adviser to a registered investment company or of a
corporate trustee performing the functions of an investment adviser to a registered investment
company is—

(A) distributed to the public and in which there is, in fact, no change in the identity of the
persons who control such investment adviser or corporate trustee, or

(B) transferred to the investment adviser or the corporate trustee, or an affiliated person or
persons of such investment adviser or corporate trustee, or is transferred from the investment
adviser or corporate trustee to an affiliated person or persons of the investment adviser or
corporate trustee: Provided, That (i) each transferee (other than such adviser or trustee) is a natural
person and (ii) the transferees (other than such adviser or trustee) owned in the aggregate more
than 25 per centum of such voting securities for a period of at least six months prior to such
transfer.

(Aug. 22, 1940, ch. 686, title I, §15, 54 Stat. 812; Pub. L. 91-547, §8, Dec. 14, 1970, 84 Stat. 1419;
Pub. L. 94-29, §28(1), (2), (4), June 4, 1975, 89 Stat. 164, 165; Pub. L. 100181, title VI, §611, Dec.
4, 1987, 101 Stat. 1261.)

AMENDMENTS

1987—Subsec. (d). Pub. L. 100-181, §611(1), substituted "paragraph (42)" for "paragraph (40)".

Subsec. (H)(3)(B). Pub. L. 100-181, §611(2), substituted a comma for the period at end.

1975—Subsec. (c). Pub. L. 94-29, §28(2), inserted provisions making it unlawful for the directors of a
registered investment company, in connection with their evaluation of the terms of any contract whereby a
person undertakes regularly to serve or act as investment adviser of such company, to take into account the
purchase price or other consideration any person may have paid in connection with a transaction of the type
referred to in paragraph (1), (3), or (4) of subsec. (f).

Subsec. (d). Pub. L. 94-29, §28(4), substituted "section 80a—16(c) of this title" for "subsection (b) of
section 80a—16 of this title".

Subsec. (). Pub. L. 94-29, §28(1), added subsec. (f).

1970—Subsec. (a). Pub. L. 91-547, §8(a), struck out introductory phrase "After one year from the effective
date of this subchapter" and "unless in effect prior to March 15, 1940," before "has been approved", and "by
the investment adviser" after "assignment” in item (4), and substituted "It" for "it".

Subsec. (b). Pub. L. 91-547, §8(b), struck out introductory phrase "After one year from the effective date of
this subchapter," and concluding phrase ", unless in effect prior to March 15, 1940" after "which contract"
before item (1), struck out "by such underwriter" after "assignment" in item (2), and substituted "It" for "it".

Subsec. (c). Pub. L. 91-547, §8(c), made it the duty of the directors of a registered investment company to
request and evaluate, and the duty of an investment adviser to such company to furnish, such information as
may reasonably be necessary to evaluate the terms of any contract whereby a person undertakes regularly to
serve or act as investment adviser of such company, substituted "interested persons"” for "affiliated persons”,
and struck out "except a written agreement which was in effect prior to March 15, 1940," after "written or
oral,", item (1) designation following "have been approved" and item "or (2) by the vote of a majority of the
outstanding voting securities of such company" after "any such party,", and inserted "the vote" in phrase "by
the vote of a majority", and provision respecting voting "cast in person at a meeting called for the purpose of
voting on such approval".

Subsecs. (d) to (). Pub. L. 91-547, §8(d), redesignated subsecs. (e) and (f) as (d) and (e), respectively, and
struck out former subsec. (d) which prohibited any person after March 15, 1945, from acting as investment
adviser to, or principal underwriter for, any registered investment company pursuant to a written contract in
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United States Code, 2014 Edition

Title 15 - COMMERCE AND TRADE

CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER I - INVESTMENT COMPANIES

Sec. 80a-5 - Subclassification of management companies

From the U.S. Government Publishing Office, www.gpo.gov

§80a—5. Subclassification of management companies

(a) Open-end and closed-end companies

For the purposes of this subchapter, management companies are divided into open-end and closed-
end companies, defined as follows:
(1) "Open-end company" means a management company which is offering for sale or has
outstanding any redeemable security of which it is the issuer.
(2) "Closed-end company" means any management company other than an open-end company.

(b) Diversified and non-diversified companies

Management companies are further divided into diversified companies and non-diversified
companies, defined as follows:
(1) "Diversified company" means a management company which meets the following
requirements: At least 75 per centum of the value of its total assets is represented by cash and cash
items (including receivables), Government securities, securities of other investment companies,
and other securities for the purposes of this calculation limited in respect of any one issuer to an
amount not greater in value than 5 per centum of the value of the total assets of such management
company and to not more than 10 per centum of the outstanding voting securities of such issuer.
(2) "Non-diversified company" means any management company other than a diversified
company.
(c) Loss of status as diversified company

A registered diversified company which at the time of its qualification as such meets the
requirements of paragraph (1) of subsection (b) of this section shall not lose its status as a diversified
company because of any subsequent discrepancy between the value of its various investments and
the requirements of said paragraph, so long as any such discrepancy existing immediately after its
acquisition of any security or other property is neither wholly nor partly the result of such
acquisition.
(Aug. 22, 1940, ch. 686, title I, §5, 54 Stat. 800; Pub. L. 100-181, title VI, §607, Dec. 4, 1987, 101
Stat. 1261.)

AMENDMENTS
1987—Subsec. (a)(2). Pub. L. 100-181 substituted "Closed-end" for "Close-end".

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2, eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set
out under section 78d of this title.
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946 Financial Services—Investment Companies
210 Balance Sheet
50 Disclosure
‘General Note: The Disclosure Section provides guidance regarding the disclosure in the notes to
financial statements. In some cases, disclosure may relate to disclosure on the face of the financial
statements.

General

> Schedule of Investments
>> Investment Companies Other than Nonregistered Investment Partnerships

946-210-50-1 In the absence of regulatory requirements, investment companies other than
nonregistered investment partnerships shall do all of the following:

a. Disclose the name, number of shares, or principal amount of all of the following:

1. Each investment (including short sales, written options, futures contracts, forward
contracts, and other investment-related liabilities) whose fair value constitutes more than 1
percent of net assets. In applying the 1-percent test, total long and total short positions in any
one issuer should be considered separately.

2. All investments in any one issuer whose fair values aggregate more than 1 percent of net
assets. In applying the 1-percent test, total long and total short positions in any one issuer
should be considered separately.

3. At a minimum, the 50 largest investments.

b. Categorize investments by both of the following characteristics:
1. The type of investment (such as common stocks, preferred stocks, convertible securities,
fixed income securities, government securities, options purchased, options written, warrants,
futures contracts, loan participations and assignments, short-term securities, repurchase
agreements, short sales, forward contracts, other investment companies, and so forth)
2. The related industry, country, or geographic region of the investment.

c. Disclose the aggregate other investments (each of which is not required to be disclosed by (a))

without specifically identifying the issuers of such investments, and categorize as required by (b).
The disclosure shall include both of the foliowing:
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1. The percent of net assets that each such category represents

2. The total value for category in (b)(1) and (b)(2).
946-210-50-2 For required disclosures about any other significant concentration of credit risk, see
Section 825-10-50. For example, an international fund that categorizes its investments by industry or
geographic region should also report a summary of its investments by country, if such concentration is
significant.
946-210-50-3 For required disclosures about certain significant estimates, such as use of estimates

by directors, general partners, or others in an equivalent capacity to value securities, see Subtopic 275-
10.

>> Investment Companies That Are Nonregistered Investment Partnerships

946-210-50-4 Except as noted in the following paragraph, the guidance in paragraph 946-210-50-6
applies to investment partnerships that are exempt from Securities and Exchange Commission (SEC)
registration under the Investment Company Act of 1940, which include all of the following:

a. Hedge funds

b. Limited liability companies
c. Limited liability partnerships
d. Limited duration companies

e. Offshore investment companies with similar characteristics

o

Commodity pools subject to regulation under the Commodity Exchange Act of 1974.

946-210-50-5 The guidance in the following paragraph does not apply to investment partnerships
that are brokers and dealers in securities subject to regulation under the Securities Exchange Act of
1934 (registered broker-dealers) and that manage funds only for those who are officers, directors, or
employees of the general partner. For guidance applicable to those entities, see Topic 940.

946-210-50-6 The financial statements of an investment partnership meeting the condition in

paragraph 946-210-50-4 shall, at a minimum, include a condensed schedule of investments in

securities owned by the partnership at the close of the most recent period. Such a schedule shall do all
. of the following:

a. Categorize investments by all of the following:
1. Type (such as common stocks, preferred stocks, convertible securities, fixed-income
securities, government securities, options purchased, options written, warrants, futures, loan
participations, short sales, other investment companies, and so forth)

2. Country or geographic region, except for derivative instruments for which the underlying
is not a security (see (a)(4))

3. Industry, except for derivative instruments for which the underlying is not a security (see

(a)(4))

https://asc.fasb.org/print&rendercmd=section&trid=2324277 11/9/2015



$46-210-50 Disclosure - Print Friendly Page 3 of 6

4. For derivative instruments for which the underiying is not a security, by broad category of
underlying (for example, grains and feeds, fibers and textiles, foreign currency, or equity
indexes) in place of the categories in (a)(2) and (a)(3).

b. Report the percent of net assets that each such category represents and the total fair value and
cost for each category in (a)(1) and (a)(2).

c¢. Disclose the name, number of shares or principal amount, fair value, and type of both of the
following:

1. Each investment (including short sales) constituting more than 5 percent of net assets,
except for derivative instruments (see (e) and (f)). In applying the 5-percent test, total long
and total short positions in any one issuer should be considered separately.

2. All investments in any one issuer aggregating more than 5 percent of net assets, except for
derivative instruments (see (e) and (f)). In applying the 5-percent test, total long and total
short positions in any one issuer shall be considered separately.

d. Aggregate other investments (each of which is 5 percent or less of net assets) without
specifically identifying the issuers of such investments, and categorize them in accordance with the
guidance in (a). In applying the 5-percent test, total long and total short positions in any one issuer
shall be considered separately.

e. Disclose the number of contracts, range of expiration dates, and cumulative appreciation
(depreciation) for open futures contracts of a particular underlying (such as wheat, cotton, specified
equity index, or U.S. Treasury Bonds), regardless of exchange, delivery location, or delivery date, if
cumulative appreciation (depreciation) on the open contracts exceeds 5 percent of net assets. In
applying the 5-percent test, total long and total short positions in any one issuer shall be
considered separately.

f. Disclose the range of expiration dates and fair value for all other derivative instruments of a
particular underlying (such as foreign currency, wheat, specified equity index, or U.S. Treasury
Bonds) regardless of counterparty, exchange, or delivery date, if fair value exceeds 5 percent of net
assets. In applying the 5-percent test, total long and total short positions in any one issuer shall be
considered separately.

g. Provide both of the following additional qualitative descriptions for each investment in another
nonregistered investment partnership whose fair value constitutes more than 5 percent of net
assets:

1. The investment objective

2. Restrictions on redemption (that is, liquidity provisions).

>> Investments in Other investment Companies

946-210-50-7 This guidance applies to all investment companies.

946-210-50-8 Investments in other investment companies (investees), such as investment
partnerships, limited liability companies, and funds of funds, shall be considered investments for
purposes of applying paragraph 946-210-50-1(a) through (b) and 946-210-50-6.

946-210-50-9 If the reporting investment company's proportional share of any investment owned by
any individual investee exceeds 5 percent of the reporting investment company's net assets at the
reporting date, each such investment shall be named and categorized as discussed in paragraph 946-
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210-50-6. These investee disclosures shall be made either in the condensed schedule of investments
(as components of the investment in the investee) or in a note to that schedule.

946-210-50-10 If information about the investee's portfolio is not available, that fact shall be
disclosed.

>> Credit Enhancements

946-210-50-11 The terms, conditions, and other arrangements relating to a credit enhancement
shall be disclosed in the notes to financial statements.

946-210-50-12 For a put option provided by an affiliate, the schedule of investments shall describe
the put as from an affiliate and the notes to financial statements shall include the name and relationship
of the affiliate. '

946-210-50-13 For a letter of credit, the name of the entity iésuing the letter of credit shall be
disclosed separately.

> Fully Benefit-Responsive Investment Contracts

946-210-50-14 Investment companies identified in paragraph 946-210-45-11 shall disclose all of the
following in connection with fully benefit-responsive investment contracts, in the aggregate:

a. ‘A description of the nature of those investment contracts.
b. A description of how those investment contracts operate.

c. A description of the methodology for calculating the interest crediting for those investment
contracts, including all of the following:

1. The key factors that could influence future average interest crediting rates
2. The basis for and frequency of determining interest crediting rate resets
3. Any minimum interest crediting rate under the terms of the contracts.

d. An explanation of the relationship between future interest crediting rates and the amount
reported on the statement of assets and liabilities representing the adjustment for the portion of

net assets attributable to fully benefit-responsive investment contracts from fair value to contract
value.

e. A reconciliation between the beginning and ending balance of the amount presented on the
statement of assets and liabilities that represents the difference between net assets reflecting all
investments at fair value and net assets for each period in which a statement of changes in net
assets is presented. This reconciliation shall include both of the foliowing:

1. The change in the difference between the fair value and contract value of all fully benefit-
responsive investment contracts

2. The increase or decrease due to changes in the fully benefit-responsive status of the fund's
investment contracts.

f. The average yield earned by the entire fund (which may differ from the interest rate credited to
participants in the fund) for each period for which a statement of assets and liabilities is presented.
This average vyield shall be calculated by dividing the annualized earnings of all investments in the

fund (irrespective of the interest rate credited to participants in the fund) by the fair value of all
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investments in the fund.

g. The average yield earned by the entire fund with an adjustment to reflect the actual interest
rate credited to participants in the fund for each period for which a statement of assets and
liabilities is presented. This average yield shall be calculated by dividing the annualized earnings
credited to participants in the fund (irrespective of the actual earnings of the investments in the
fund) by the fair value of all investments in the fund.

h. Both of the following sensitivity analyses:

1. The weighted average interest crediting rate (that is, the contract value yield) as of the
date of the latest statement of assets and liabilities and the effect on this weighted average
interest crediting rate, calculated as of the date of the latest statement of assets and liabilities
and the end of the next four quarterly periods, under two or more scenarios where there is an
immediate hypothetical increase or decrease in market yields, with no change to the duration
of the underlying investment portfolio and no contributions or withdrawals. Those scenarios
should include, at a minimum, immediate hypothetical increases and decreases in market
yields equal to one-quarter and one-half of the current yield.

2. The effect on the weighted average interest crediting rate calculated as of the date of the
latest statement of assets and liabilities and the next four quarterly reset dates, under two or
more scenarios where there are the same immediate hypothetical changes in market yields in
the first analysis, combined with an immediate, one-time, hypothetical 10 percent decrease in
the net assets of the fund due to participant transfers, with no change to the duration of the
portfolio.

i. A description of the events that limit the ability of the fund to transact at contract value with the
issuer (for example, premature termination of the contracts by the fund, plant closings, layoffs,
plan termination, bankruptcy, mergers, and early retirement incentives), including a statement as
to whether the occurrence of those events that would limit the fund's ability to transact at contract
value with the participants in the fund is probable or not probable.

j. A description of the events and circumstances that would allow issuers to terminate fully benefit-
responsive investment contracts with the fund and settle at an amount different from contract
value.

Example 2 (see paragraph 946-210-55-2) illustrates the application of this guidance.

Securities and Exchange Commission (SEC)

‘General Note: The Disclosure Sectlon 'pr‘ov"i»d'evs "giuidénée Fééar&ing thbébdisbcloémé' in the notes to
financial statements. In some cases, disclosure may relate to disclosure on the face of the financial -
:statements.

General

https://asc.fasb.org/print&rendercmd=section&trid=2324277 11/9/2015



946-210-50 Disclosure - Print Friendly Page 6 of 6

> Cash

946-210-S50-1 See paragraph 946-210-S99-1, Regulation S-X Rule 6-04.5, for the required
disclosures pertaining to cash.

> Notes Payable, Bonds, and Similar Debt

946-210-S50-2 See paragraph 946-210-S99-1, Regulation S-X Rule 6-04.13(b), for the required
disclosures pertaining to notes payable, bonds, and similar debt.

> Units of Capital

946-210-S50-3 See paragraph 946-210-S99-1, Regulation S-X Rule 6-04.16(b), for the required
disclosures pertaining to unit investment trusts.

> Statement of Net Assets

946-210-S50-4 See paragraph 946-210-599-2, Regulation S-X Rule 6-05, for the required
disclosures related to the statement of net assets.

> Balance Sheets Filed by Issuers of Face-Amount Certificates

946-210-S50-5 See paragraph 946-210-599-3, Regulation S-X Rule 6-06, for the required
disclosures related to face-amount certificate issuers.
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR data is current as of March 28, 2016

Title 17 — Chapter Il — Part 210 — §210.2-01

Title 17: Commodity and Securities Exchanges

PART 210—FORM AND CONTENT OF AND REQUIREMENTS FOR FINANCIAL STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT OF 1934, INVESTMENT COMPANY ACT OF 1940, INVESTMENT ADVISERS
ACT OF 1940, AND ENERGY POLICY AND CONSERVATION ACT OF 1975

§210.2-01 AQualifications of accountants.
Preliminary Note to §210.2-01

1. Section 210.2-01 is designed to ensure that auditors are qualified and independent of their audit clients both in fact and in
appearance. Accordingly, the rule sets forth restrictions on financial, employment, and business relationships between an accountant
and an audit client and restrictions on an accountant providing certain non-audit services to an audit client.

2. Section 210.2-01(b) sets forth the general standard of auditor independence. Paragraphs (c)(1) to (c)(5) reflect the application
of the general standard to particular circumstances. The rule does not purport to, and the Commission could not, consider all
circumstances that raise independence concerns, and these are subject to the general standard in §210.2-01(b). In considering this
standard, the Commission looks in the first instance to whether a relationship or the provision of a service: creates a mutual or
conflicting interest between the accountant and the audit client; places the accountant in the position of auditing his or her own work;
results in the accountant acting as management or an employee of the audit client; or places the accountant in a position of being an
advocate for the audit client.

3. These factors are general guidance only and their application may depend on particular facts and circumstances. For that
reason, §210.2-01 provides that, in determining whether an accountant is independent, the Commission will consider all relevant
facts and circumstances. For the same reason, registrants and accountants are encouraged to consult with the Commission's Office
of the Chief Accountant before entering into relationships, including relationships involving the provision of services, that are not
explicitly described in the rule.

(a) The Commission will not recognize any person as a certified public accountant who is not duly registered and in
good standing as such under the laws of the place of his residence or principal office. The Commission will not recognize
any person as a public accountant who is not in good standing and entitled to practice as such under the laws of the place
of his residence or principal office.

(b) The Commission will not recognize an accountant as independent, with respect to an audit client, if the accountant
is not, or a reasonable investor with knowledge of all relevant facts and circumstances would conclude that the accountant
is not, capable of exercising objective and impartial judgment on all issues encompassed within the accountant's
engagement. In determining whether an accountant is independent, the Commission will consider all relevant
circumstances, including all relationships between the accountant and the audit client, and not just those relating to reports
filed with the Commission.

(c) This paragraph sets forth a non-exclusive specification of circumstances inconsistent with paragraph (b) of this
section.

(1) Financial relationships. An accountant is not independent if, at any point during the audit and professional
engagement period, the accountant has a direct financial interest or a material indirect financial interest in the accountant's
audit client, such as:

(i) Investments in audit clients. An accountant is not independent when:

(A) The accounting firm, any covered person in the firm, or any of his or her immediate family members, has any
direct investment in an audit client, such as stocks, bonds, notes, options, or other securities. The term direct investment
includes an investment in an audit client through an intermediary if:

(1) The accounting firm, covered person, or immediate family member, alone or together with other persons,
supervises or participates in the intermediary's investment decisions or has control over the intermediary; or

(2) The intermediary is not a diversified management investment company, as defined by section 5(b)(1) of the

Investment Company Act of 1940, 15 U.S.C. 80a-5(b)(1), and has an investment in the audit client that amounts to 20% or
more of the value of the intermediary's total investments.
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(B) Any partner, principal, shareholder, or professional employee of the accounting firm, any of his or her immediate
family members, any close family member of a covered person in the firm, or any group of the above persons has filed a
Schedule 13D or 13G (17 CFR 240.13d-101 or 240.13d-102) with the Commission indicating beneficial ownership of more
than five percent of an audit client's equity securities or controls an audit client, or a close family member of a partner,
principal, or shareholder of the accounting firm controls an audit client.

(C) The accounting firm, any covered person in the firm, or any of his or her immediate family members, serves as
voting trustee of a trust, or executor of an estate, containing the securities of an audit client, unless the accounting firm,
covered person in the firm, or immediate family member has no authority to make investment decisions for the trust or
estate.

(D) The accounting firm, any covered person in the firm, any of his or her immediate family members, or any group of
the above persons has any material indirect investment in an audit client. For purposes of this paragraph, the term
material indirect investment does not include ownership by any covered person in the firm, any of his or her immediate
family members, or any group of the above persons of 5% or less of the outstanding shares of a diversified management
investment company, as defined by section 5(b){1) of the Investment Company Act of 1940, 15 U.S.C. 80a-5(b)(1), that
invests in an audit client.

(E) The accounting firm, any covered person in the firm, or any of his or her immediate family members:
(1) Has any direct or material indirect investment in an entity where:

(/) An audit client has an investment in that entity that is material to the audit client and has the ability to exercise
significant influence over that entity; or

(i) The entity has an investment in an audit client that is material to that entity and has the ability to exercise
significant influence over that audit client;

(2) Has any material investment in an entity over which an audit client has the ability to exercise significant influence;
or

(3) Has the ability to exercise significant influence over an entity that has the ability to exercise significant influence
over an audit client.

(i) Other financial interests in audit client. An accountant is not independent when the accounting firm, any covered
person in the firm, or any of his or her immediate family members has:

(A) Loans/debtor-creditor relationship. Any loan (including any margin loan) to or from an audit client, or an audit
client's officers, directors, or record or beneficial owners of more than ten percent of the audit client's equity securities,
except for the following loans obtained from a financial institution under its normal lending procedures, terms, and
requirements:

(7) Automobile loans and leases collateralized by the automobile;

(2) Loans fully collateralized by the cash surrender value of an insurance policy;

(3) Loans fully collateralized by cash deposits at the same financial institution; and

(4) A mortgage loan collateralized by the borrower's primary residence provided the loan was not obtained while the
covered person in the firm was a covered person.

(B) Savings and checking accounts. Any savings, checking, or similar account at a bank, savings and loan, or similar
institution that is an audit client, if the account has a balance that exceeds the amount insured by the Federal Deposit
Insurance Corporation or any similar insurer, except that an accounting firm account may have an uninsured balance
provided that the likelihood of the bank, savings and loan, or similar institution experiencing financial difficulties is remote.

(C) Broker-dealer accounts. Brokerage or similar accounts maintained with a broker-dealer that is an audit client, if:

(1) Any such account includes any asset other than cash or securities (within the meaning of “security” provided in the
Securities Investor Protection Act of 1970 (“SIPA") (15 U.S.C. 78aaa et seq.));

(2) The value of assets in the accounts exceeds the amount that is subject to a Securities Investor Protection
Corporation advance, for those accounts, under Section 9 of SIPA (15 U.S.C. 78iff-3); or

(3) With respect to non-U.8. accounts not subject to SIPA protection, the value of assets in the accounts exceeds the
amount insured or protected by a program similar to SIPA.

(D) Futures commission merchant accounts. Any futures, commodity, or similar account maintained with a futures
commission merchant that is an audit client.
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(E) Credit cards. Any aggregate outstanding credit card balance owed to a lender that is an audit client that is not
reduced to $10,000 or less on a current basis taking into consideration the payment due date and any available grace
period.

(F) Insurance products. Any individual policy issued by an insurer that is an audit client unless:
(7) The policy was obtained at a time when the covered person in the firm was not a covered person in the firm; and
(2) The likelihood of the insurer becoming insolvent is remote.

(G) Investment companies. Any financial interest in an entity that is part of an investment company complex that
includes an audit client.

(iii) Exceptions. Notwithstanding paragraphs (c)(1)(i) and (c)(1)(ii) of this section, an accountant will not be deemed
not independent if:

(A) Inheritance and gift. Any person acquires an unsolicited financial interest, such as through an unsolicited gift or
inheritance, that would cause an accountant to be not independent under paragraph (c)(1)(i) or (c)(1)(ii) of this section,
and the financial interest is disposed of as soon as practicable, but no later than 30 days after the person has knowledge
of and the right to dispose of the financial interest.

(B) New audit engagement. Any person has a financial interest that would cause an accountant to be not independent
under paragraph (c)(1)(i) or (c)(1)(ii) of this section, and:

(1) The accountant did not audit the client's financial statements for the immediately preceding fiscal year; and
(2) The accountant is independent under paragraph (c)(1)(i} and (c)(1)(ii} of this section before the earlier of:

(/) Signing an initial engagement letter or other agreement to provide audit, review, or attest services to the audit
client; or

(/) Commencing any audit, review, or attest procedures (including planning the audit of the client's financial
statements).

(C) Employee compensation and benefit plans. An immediate family member of a person who is a covered person in
the firm only by virtue of paragraphs (f)(11)(iii) or (f}(11)Xiv) of this section has a financial interest that would cause an
accountant to be not independent under paragraph (c)(1)(i) or (c)(1)(ii) of this section, and the acquisition of the financial
interest was an unavoidable consequence of participation in his or her employer's employee compensation or benefits
program, provided that the financial interest, other than unexercised employee stock options, is disposed of as soon as
practicable, but no later than 30 days after the person has the right to dispose of the financial interest.

(iv) Audit clients’ financial relationships. An accountant is not independent when:

(A) Investments by the audit client in the accounting firm. An audit client has, or has agreed to acquire, any direct
investment in the accounting firm, such as stocks, bonds, notes, options, or other securities, or the audit client's officers or
directors are record or beneficial owners of more than 5% of the equity securities of the accounting firm.

(B) Underwriting. An accounting firm engages an audit client to act as an underwriter, broker-dealer, market-maker,
promoter, or analyst with respect to securities issued by the accounting firm.

(2) Employment relationships. An accountant is not independent if, at any point during the audit and professional
engagement period, the accountant has an employment relationship with an audit client, such as:

(i) Employment at audit client of accountant. A current partner, principal, shareholder, or professional employee of the
accounting firm is employed by the audit client or serves as a member of the board of directors or similar management or
governing body of the audit client.

(i) Employment at audit client of certain relatives of accountant. A close family member of a covered person in the
firm is in an accounting role or financial reporting oversight role at an audit client, or was in such a role during any period
covered by an audit for which the covered person in the firm is a covered person.

(i) Employment at audit client of former employee of accounting firm. (A) A former partner, principal, shareholder, or
professional employee of an accounting firm is in an accounting role or financial reporting oversight role at an audit client,
unless the individual:

(1) Does not influence the accounting firm's operations or financial policies;

(2) Has no capital balances in the accounting firm; and

(8) Has no financial arrangement with the accounting firm other than one providing for regular payment of a fixed
dollar amount (which is not dependent on the revenues, profits, or earnings of the accounting firm):
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(/) Pursuant to a fully funded retirement plan, rabbi trust, or, in jurisdictions in which a rabbi trust does not exist, a
similar vehicle; or

(i) In the case of a former professional employee who was not a partner, principal, or shareholder of the accounting
firm and who has been disassociated from the accounting firm for more than five years, that is immaterial to the former
professional employee; and

(B) A former partner, principal, shareholder, or professional employee of an accounting firm is in a financial reporting
oversight role at an issuer (as defined in section 10A(f) of the Securities Exchange Act of 1934 (15 U.S.C. 78j-1(f)), except
an issuer that is an investment company registered under section 8 of the Investment Company Act of 1940 (15 U.S.C.
80a-8), unless the individual:

(7) Employed by the issuer was not a member of the audit engagement team of the issuer during the one year period
preceding the date that audit procedures commenced for the fiscal period that included the date of initial employment of
the audit engagement team member by the issuer;

(2) For purposes of paragraph (c)(2)(iii)(B)(7) of this section, the following individuals are not considered to be
members of the audit engagement team:

(/) Persons, other than the lead partner and the concurring partner, who provided ten or fewer hours of audit, review,
or attest services during the period covered by paragraph (c}(2)(iii){B)(7) of this section;

(i) Individuals employed by the issuer as a result of a business combination between an issuer that is an audit client
and the employing entity, provided employment was not in contemplation of the business combination and the audit
committee of the successor issuer is aware of the prior employment relationship; and

(i) Individuals that are employed by the issuer due to an emergency or other unusual situation provided that the audit
committee determines that the relationship is in the interest of investors;

(3) For purposes of paragraph (c)(2)(iii}(B)(7) of this section, audit procedures are deemed to have commenced for a
fiscal period the day following the filing of the issuer's periodic annual report with the Commission covering the previous
fiscal period; or

(C) A former partner, principal, shareholder, or professional employee of an accounting firm is in a financial reporting
oversight role with respect to an investment company registered under section 8 of the Investment Company Act of 1940
(15U.S.C. 80a-8), if:

(7) The former partner, principal, shareholder, or professional employee of an accounting firm is employed in a
financial reporting oversight role related to the operations and financial reporting of the registered investment company at
an entity in the investment company complex, as defined in (f)(14) of this section, that includes the registered investment
company; and

(2) The former partner, principal, shareholder, or professional employee of an accounting firm employed by the
registered investment company or any entity in the investment company complex was a member of the audit engagement
team of the registered investment company or any other registered investment company in the investment company
complex during the one year period preceding the date that audit procedures commenced that included the date of initial
employment of the audit engagement team member by the registered investment company or any entity in the investment
company complex.

(3) For purposes of paragraph (c)(2)(iii)(C)(2) of this section, the following individuals are not considered to be
members of the audit engagement team:

() Persons, other than the lead partner and concurring partner, who provided ten or fewer hours of audit, review or
attest services during the period covered by paragraph (c)(2)(iii)}(C)(2) of this section;

(i) Individuals employed by the registered investment company or any entity in the investment company complex as a
result of a business combination between a registered investment company or any entity in the investment company
complex that is an audit client and the employing entity, provided employment was not in contemplation of the business
combination and the audit committee of the registered investment company is aware of the prior employment relationship;
and

(i) Individuals that are employed by the registered investment company or any entity in the investment company
complex due to an emergency or other unusual situation provided that the audit committee determines that the
relationship is in the interest of investors.

(4) For purposes of paragraph (c)(2)(iii)(C)(2) of this section, audit procedures are deemed to have commenced the
day following the filing of the registered investment company's periodic annual report with the Commission.

(iv) Employment at accounting firm of former employee of audit client. A former officer, director, or employee of an
audit client becomes a partner, principal, shareholder, or professional employee of the accounting firm, unless the
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individual does not participate in, and is not in a position to influence, the audit of the financial statements of the audit
client covering any period during which he or she was employed by or associated with that audit client.

(3) Business relationships. An accountant is not independent if, at any point during the audit and professional
engagement period, the accounting firm or any covered person in the firm has any direct or material indirect business
relationship with an audit client, or with persons associated with the audit client in a decision-making capacity, such as an
audit client's officers, directors, or substantial stockholders. The relationships described in this paragraph do not include a
relationship in which the accounting firm or covered person in the firm provides professional services to an audit client or is
a consumer in the ordinary course of business.

(4) Non-audit services. An accountant is not independent if, at any point during the audit and professional
engagement period, the accountant provides the following non-audit services to an audit client:

(i) Bookkeeping or other services related to the accounting records or financial statements of the audit client. Any
service, unless it is reasonable to conclude that the results of these services will not be subject to audit procedures during
an audit of the audit client's financial statements, including:

(A) Maintaining or preparing the audit client's accounting records;

(B) Preparing the audit client's financial statements that are filed with the Commission or that form the basis of
financial statements filed with the Commission; or

(C) Preparing or originating source data underlying the audit client's financial statements.

(iiy Financial information systems design and implementation. Any service, unless it is reasonable to conclude that the
results of these services will not be subject to audit procedures during an audit of the audit client's financial statements,
including:

(A) Directly or indirectly operating, or supervising the operation of, the audit client's information system or managing
the audit client's local area network; or

(B) Designing or implementing a hardware or software system that aggregates source data underlying the financial
statements or generates information that is significant to the audit client's financial statements or other financial
information systems taken as a whole.

(il Appraisal or valuation services, fairess opinions, or contribution-in-kind reports. Any appraisal service, valuation
service, or any service involving a fairness opinion or contribution-in-kind report for an audit client, unless it is reasonable
to conclude that the resuits of these services will not be subject to audit procedures during an audit of the audit client's
financial statements.

(iv) Actuarial services. Any actuarially-oriented advisory service involving the determination of amounts recorded in
the financial statements and related accounts for the audit client other than assisting a client in understanding the
methods, models, assumptions, and inputs used in computing an amount, unless it is reasonable to conclude that the
results of these services will not be subject to audit procedures during an audit of the audit client's financial statements.

(v) Internal audit outsourcing services. Any internal audit service that has been outsourced by the audit client that
relates to the audit client's internal accounting controls, financial systems, or financial statements, for an audit client unless
it is reasonable to conclude that the results of these services will not be subject to audit procedures during an audit of the
audit client's financial statements.

(vi) Management functions. Acting, temporarily or permanently, as a director, officer, or employee of an audit client, or
performing any decision-making, supervisory, or ongoing monitoring function for the audit client.

(vii) Human resources. (A) Searching for or seeking out prospective candidates for managerial, executive, or director
positions;

(B) Engaging in psychological testing, or other formal testing or evaluation programs;
(C) Undertaking reference checks of prospective candidates for an executive or director position;

(D) Acting as a negotiator on the audit client's behalf, such as determining position, status or title, compensation,
fringe benefits, or other conditions of employment; or

(E) Recommending, or advising the audit client to hire, a specific candidate for a specific job (except that an
accounting firm may, upon request by the audit client, interview candidates and advise the audit client on the candidate's
competence for financial accounting, administrative, or control positions).

(viiy Broker-dealer, investment adviser, or investment banking services. Acting as a broker-dealer (registered or

unregistered), promoter, or underwriter, on behalf of an audit client, making investment decisions on behalf of the audit
client or otherwise having discretionary authority over an audit client's investments, executing a transaction to buy or sell
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an audit client's investment, or having custody of assets of the audit client, such as taking temporary possession of
securities purchased by the audit client.

(ix) Legal services. Providing any service to an audit client that, under circumstances in which the service is provided,
could be provided only by someone licensed, admitted, or otherwise qualified to practice law in the jurisdiction in which the
service is provided.

(x) Expert services unrelated fo the audit. Providing an expert opinion or other expert service for an audit client, or an
audit client's legal representative, for the purpose of advocating an audit client's interests in litigation or in a regulatory or
administrative proceeding or investigation. In any litigation or regulatory or administrative proceeding or investigation, an
accountant's independence shall not be deemed to be impaired if the accountant provides factual accounts, including in
testimony, of work performed or explains the positions taken or conclusions reached during the performance of any
service provided by the accountant for the audit client.

(5) Contingent fees. An accountant is not independent if, at any point during the audit and professional engagement
period, the accountant provides any service or product to an audit client for a contingent fee or a commission, or receives
a contingent fee or commission from an audit client.

(6) Partner rotation. (i) Except as provided in paragraph (c)(8)(ii) of this section, an accountant is not independent of
an audit client when:

(A) Any audit partner as defined in paragraph (f)(7)(ii) of this section performs:

(1) The services of a lead partner, as defined in paragraph (f)(7)(ii}{(A) of this section, or concurring partner, as defined
in paragraph (f)(7)(ii)(B) of this section, for more than five consecutive years; or

(2) One or more of the services defined in paragraphs (f)(7)(ii)(C) and (D) of this section for more than seven
consecutive years;

(B) Any audit partner:

(7) Within the five consecutive year period following the performance of services for the maximum period permitted
under paragraph (c)(6)(i)(A)(1) of this section, performs for that audit client the services of a lead partner, as defined in
paragraph (f)(7)(ii)(A) of this section, or concurring partner, as defined in paragraph (f)(7)(ii)(B) of this section, or a
combination of those services, or

(2) Within the two consecutive year period following the performance of services for the maximum period permitted
under paragraph (c)(8)(i)(A)(2) of this section, performs one or more of the services defined in paragraph (f)(7)ii) of this
section.

(ii) Any accounting firm with less than five audit clients that are issuers (as defined in section 10A(f) of the Securities
Exchange Act of 1934 (15 U.8.C. 78j-1(f))) and less than ten partners shall be exempt from paragraph (c)(6)(i) of this
section provided the Public Company Accounting Oversight Board conducts a review at least once every three years of
each of the audit client engagements that would result in a lack of auditor independence under this paragraph.

(iii) For purposes of paragraph (c)(6)(i) of this section, an audit client that is an investment company registered under
section 8 of the Investment Company Act of 1940 (15 U.S.C. 80a-8), does not include an affiliate of the audit client that is
an entity in the same investment company complex, as defined in paragraph (f)(14) of this section, except for another
registered investment company in the same investment company complex. For purposes of calculating consecutive years
of service under paragraph (c)(6)(i) of this section with respect to investment companies in an investment company
complex, audits of registered investment companies with different fiscal year-ends that are performed in a continuous 12-
month period count as a single consecutive year.

(7) Audit committee administration of the engagement. An accountant is not independent of an issuer (as defined in
section 10A(f) of the Securities Exchange Act of 1934 (15 U.S.C. 78j-1(f))), other than an issuer that is an Asset-Backed
Issuer as defined in §229.1101 of this chapter, or an investment company registered under section 8 of the Investment
Company Act of 1940 (15 U.S.C. 80a-8), other than a unit investment trust as defined by section 4(2) of the Investment
Company Act of 1940 (15 U.S.C. 80a-4(2)), unless:

(i) In accordance with Section 10A(i) of the Securities Exchange Act of 1934 (15 U.S.C. 78j-1(i)) either:

(A) Before the accountant is engaged by the issuer or its subsidiaries, or the registered investment company or its
subsidiaries, to render audit or non-audit services, the engagement is approved by the issuer's or registered investment
company's audit committee; or

(B) The engagement to render the service is entered into pursuant to pre-approval policies and procedures
established by the audit committee of the issuer or registered investment company, provided the policies and procedures
are detailed as to the particular service and the audit committee is informed of each service and such policies and
procedures do not include delegation of the audit committees responsibilities under the Securities Exchange Act of 1934
to management; or
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(C) With respect to the provision of services other than audit, review or attest services the pre-approval requirement is
waived if:

(7) The aggregate amount of all such services provided constitutes no more than five percent of the total amount of
revenues paid by the audit client to its accountant during the fiscal year in which the services are provided;

(2) Such services were not recognized by the issuer or registered investment company at the time of the engagement
to be non-audit services; and

(3) Such services are promptly brought to the attention of the audit committee of the issuer or registered investment
company and approved prior to the completion of the audit by the audit committee or by one or more members of the audit
committee who are members of the board of directors to whom authority to grant such approvals has been delegated by
the audit committee.

(i) A registered investment company's audit committee also must pre-approve its accountant's engagements for non-
audit services with the registered investment company's investment adviser (not including a sub-adviser whose role is
primarily portfolio management and is sub-contracted or overseen by another investment adviser) and any entity
controlling, controlled by, or under common control with the investment adviser that provides ongoing services to the
registered investment company in accordance with paragraph (c)(7)(i) of this section, if the engagement relates directly to
the operations and financial reporting of the registered investment company, except that with respect to the waiver of the
pre-approval requirement under paragraph (c)(7)(i)(C) of this section, the aggregate amount of all services provided
constitutes no more than five percent of the total amount of revenues paid to the registered investment company's
accountant by the registered investment company, its investment adviser and any entity controlling, controlled by, or under
common control with the investment adviser that provides ongoing services to the registered investment company during
the fiscal year in which the services are provided that would have to be pre-approved by the registered investment
company's audit committee pursuant to this section.

(8) Compensation. An accountant is not independent of an audit client if, at any point during the audit and
professional engagement period, any audit partner earns or receives compensation based on the audit partner procuring
engagements with that audit client to provide any products or services other than audit, review or attest services. Any
accounting firm with fewer than ten partners and fewer than five audit clients that are issuers (as defined in section 10A(f)
of the Securities Exchange Act of 1934 (15 U.S.C. 78[-1(f))) shall be exempt from the requirement stated in the previous
sentence.

(d) Quality controls. An accounting firm's independence will not be impaired solely because a covered person in the
firm is not independent of an audit client provided:

(1) The covered person did not know of the circumstances giving rise to the lack of independence;

(2) The covered person's lack of independence was corrected as promptly as possible under the relevant
circumstances after the covered person or accounting firm became aware of it; and

(3) The accounting firm has a quality control system in place that provides reasonable assurance, taking into account
the size and nature of the accounting firm's practice, that the accounting firm and its employees do not lack independence,
and that covers at least all employees and associated entities of the accounting firm participating in the engagement,
including employees and associated entities located outside of the United States.

(4) For an accounting firm that annually provides audit, review, or attest services to more than 500 companies with a
class of securities registered with the Commission under section 12 of the Securities Exchange Act of 1934 (15 U.S.C.
780), a quality control system will not provide such reasonable assurance unless it has at least the following features:

(i) Written independence policies and procedures;

(i) With respect to partners and managerial employees, an automated system to identify their investments in
securities that might impair the accountant's independence;

(iii) With respect to all professionals, a system that provides timely information about entities from which the
accountant is required to maintain independence;

(iv} An annual or on-going firm-wide training program about auditor independence;
(v) An annual internal inspection and testing program to monitor adherence to independence requirements;

(vi) Notification to all accounting firm members, officers, directors, and employees of the name and title of the member
of senior management responsible for compliance with auditor independence requirements;

(vii) Written policies and procedures requiring all partners and covered persons to report promptly to the accounting
firm when they are engaged in employment negotiations with an audit client, and requiring the firm to remove immediately
any such professional from that audit client's engagement and to review promptly all work the professional performed
related to that audit client's engagement; and
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(viii) A disciplinary mechanism to ensure compliance with this section.

(e)(1) Transition and grandfathering. Provided the following relationships did not impair the accountant's
independence under pre-existing requirements of the Commission, the Independence Standards, Board, or the accounting
profession in the United States, the existence of the relationship on May 6, 2003 will not be deemed to impair an
accountant's independence:

(i) Employment relationships that commenced at the issuer prior to May 6, 2003 as described in paragraph (c)(2)(iii)
(B) of this section.

(ii) Compensation earned or received, as described in paragraph (c)(8) of this section during the fiscal year of the
accounting firm that includes the effective date of this section.

(iii) Until May 6, 2004, the provision of services described in paragraph (c)(4) of this section provided those services
are pursuant to contracts in existence on May 6, 2003.

(iv) The provision of services by the accountant under contracts in existence on May 6, 2003 that have not been pre-
approved by the audit committee as described in paragraph (c)(7) of this section.

(v) Until the first day of the issuer's fiscal year beginning after May 6, 2003 by a “lead” partner and other audit partner
(other than the “concurring” partner) providing services in excess of those permitted under paragraph (c)(6) of this section.
An accountant's independence will not be deemed to be impaired until the first day of the issuer's fiscal year beginning
after May 6, 2004 by a “concurring” partner providing services in excess of those permitted under paragraph (c)(6) of this
section. For the purposes of calculating periods of service under paragraph (c)(6) of this section:

(A) For the “lead” and “concurring” partner, the period of service includes time served as the “lead" or “concurring”
partner prior to May 6, 2003; and

(B) For audit partners other than the “lead” partner or “concurring” partner, and for audit partners in foreign firms, the
period of service does not include time served on the audit engagement team prior to the first day of issuer's fiscal year
beginning on or after May 6, 2003.

(2) Settling financial arrangements with former professionals. To the extent not required by pre-existing requirements
of the Commission, the Independence Standards Board, or the accounting profession in the United States, the
requirement in paragraph (c)(2)(iii) of this section to settle financial arrangements with former professionals applies to
situations that arise after the effective date of this section.

(f) Definitions of terms. For purposes of this section:

(1) Accountant, as used in paragraphs (b) through (e) of this section, means a registered public accounting firm,
certified public accountant or public accountant performing services in connection with an engagement for which
independence is required. References to the accountant include any accounting firm with which the certified public
accountant or public accountant is affiliated.

(2) Accounting firm means an organization (whether it is a sole proprietorship, incorporated association, partnership,
corporation, limited liability company, limited liability partnership, or other legal entity) that is engaged in the practice of
public accounting and furnishes reports or other documents filed with the Commission or otherwise prepared under the
securities laws, and all of the organization's departments, divisions, parents, subsidiaries, and associated entities,
including those located outside of the United States. Accounting firm also includes the organization's pension, retirement,
investment, or similar plans.

(3)(i) Accounting role means a role in which a person is in a position to or does exercise more than minimal influence
over the contents of the accounting records or anyone who prepares them.

(ii) Financial reporting oversight role means a role in which a person is in a position to or does exercise influence over
the contents of the financial statements or anyone who prepares them, such as when the person is a member of the board
of directors or similar management or governing body, chief executive officer, president, chief financial officer, chief
operating officer, general counsel, chief accounting officer, controller, director of internal audit, director of financial
reporting, treasurer, or any equivalent position.

(4) Affiliate of the audit client means:

(i) An entity that has control over the audit client, or over which the audit client has control, or which is under common
control with the audit client, including the audit client's parents and subsidiaries,

(i) An entity over which the audit client has significant influence, unless the entity is not material to the audit client;

(iii) An entity that has significant influence over the audit client, unless the audit client is not material to the entity; and

http://www.ecfr.gov/cgi-bin/text-idx?SID=a9{629212d906¢825cbb0623a0e90692&me=tru... 3/30/2016



eCFR — Code of Federal Regulations Page 9 of 10

(iv) Each entity in the investment company complex when the audit client is an entity that is part of an investment
company complex.

(5) Audit and professional engagement period includes both:
(i) The period covered by any financial statements being audited or reviewed (the “audit period”); and

(i) The period of the engagement to audit or review the audit client's financial statements or to prepare a report filed
with the Commission (the “professional engagement period”):

(A) The professional engagement period begins when the accountant either signs an initial engagement letter (or
other agreement to review or audit a client's financial statements) or begins audit, review, or attest procedures, whichever
is earlier; and

(B) The professional engagement period ends when the audit client or the accountant notifies the Commission that
the client is no longer that accountant's audit client.

(iii) For audits of the financial statements of foreign private issuers, the “audit and professional engagement period”
does not include periods ended prior to the first day of the last fiscal year before the foreign private issuer first filed, or was
required to file, a registration statement or report with the Commission, provided there has been full compliance with home
country independence standards in all prior periods covered by any registration statement or report filed with the
Commission.

(6) Audit client means the entity whose financial statements or other information is being audited, reviewed, or
attested and any affiliates of the audit client, other than, for purposes of paragraph (c)(1)(i) of this section, entities that are
affiliates of the audit client only by virtue of paragraph (f)(4)(ii) or (f{{4)(iii) of this section.

(7)(iy Audit engagement team means all partners, principals, shareholders and professional employees participating in
an audit, review, or attestation engagement of an audit client, including audit partners and all persons who consult with
others on the audit engagement team during the audit, review, or attestation engagement regarding technical or industry-
specific issues, transactions, or events.

(i) Audit partner means a partner or persons in an equivalent position, other than a partner who consults with others
on the audit engagement team during the audit, review, or attestation engagement regarding technical or industry-specific
issues, transactions, or events, who is a member of the audit engagement team who has responsibility for decision-
making on significant auditing, accounting, and reporting matters that affect the financial statements, or who maintains
regular contact with management and the audit committee and includes the following:

(A) The lead or coordinating audit partner having primary responsibility for the audit or review (the “lead partner”);

(B) The partner performing a second level of review to provide additional assurance that the financial statements
subject to the audit or review are in conformity with generally accepted accounting principles and the audit or review and
any associated report are in accordance with generally accepted auditing standards and rules promulgated by the
Commission or the Public Company Accounting Oversight Board (the “concurring or reviewing partner”);

(C) Other audit engagement team partners who provide more than ten hours of audit, review, or attest services in
connection with the annual or interim consolidated financial statements of the issuer or an investment company registered
under section 8 of the Investment Company Act of 1940 (15 U.S.C. 80a-8); and

(D) Other audit engagement team partners who serve as the “lead partner” in connection with any audit or review
related to the annual or interim financial statements of a subsidiary of the issuer whose assets or revenues constitute 20%
or more of the assets or revenues of the issuer's respective consolidated assets or revenues.

(8) Chain of command means all persons who:

(i) Supervise or have direct management responsibility for the audit, including at all successively senior levels through
the accounting firm's chief executive;

(i) Evaluate the performance or recommend the compensation of the audit engagement partner; or
(iiy Provide quality control or other oversight of the audit.

(9) Close family members means a person's spouse, spousal equivalent, parent, dependent, nondependent child, and
sibling.

(10) Contingent fee means, except as stated in the next sentence, any fee established for the sale of a product or the
performance of any service pursuant to an arrangement in which no fee will be charged unless a specified finding or result
is attained, or in which the amount of the fee is otherwise dependent upon the finding or result of such product or service.
Solely for the purposes of this section, a fee is not a “contingent fee” if it is fixed by courts or other public authorities, or, in
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tax matters, if determined based on the results of judicial proceedings or the findings of governmental agencies. Fees may
vary depending, for example, on the complexity of services rendered.

(11) Covered persons in the firm means the following partners, principals, shareholders, and employees of an
accounting firm:

(i) The “audit engagement team”;
(i) The “chain of command”;

(iiiy Any other partner, principal, shareholder, or managerial employee of the accounting firm who has provided ten or
more hours of non-audit services to the audit client for the period beginning on the date such services are provided and
ending on the date the accounting firm signs the report on the financial statements for the fiscal year during which those
services are provided, or who expects to provide ten or more hours of non-audit services to the audit client on a recurring
basis; and

(iv) Any other partner, principal, or shareholder from an “office” of the accounting firm in which the lead audit
engagement partner primarily practices in connection with the audit.

(12) Group means two or more persons who act together for the purposes of acquiring, holding, voting, or disposing
of securities of a registrant.

(13) Immediate family members means a person's spouse, spousal equivalent, and dependents.

(14) Investment company complex. (i) "Investment company complex” includes:

(A) An investment company and its investment adviser or sponsor;

(B) Any entity controlled by or controlling an investment adviser or sponsor in paragraph (f)(14)(i)(A) of this section, or
zmlit;ntity under common control with an investment adviser or sponsor in paragraph (f)(14)(i)(A) of this section if the

(1) Is an investment adviser or sponsor; or

(2) Is engaged in the business of providing administrative, custodian, underwriting, or transfer agent services to any
investment company, investment adviser, or sponsor; and

(C) Any investment company or entity that would be an investment company but for the exclusions provided by
section 3(c) of the Investment Company Act of 1940 (15 U.S.C. 80a-3(c)) that has an investment adviser or sponsor
included in this definition by either paragraph (f)(14)(i){(A) or (f)(14)(i)(B) of this section.

(i) An investment adviser, for purposes of this definition, does not include a sub-adviser whose role is primarily
portfolio management and is subcontracted with or overseen by another investment adviser.

(iii) Sponsor, for purposes of this definition, is an entity that establishes a unit investment trust.

(15) Office means a distinct sub-group within an accounting firm, whether distinguished along geographic or practice
lines.

(18) Rabbi trust means an irrevocable trust whose assets are not accessible to the accounting firm until all benefit
obligations have been met, but are subject to the claims of creditors in bankruptcy or insolvency.

(17) Audit committee means a committee (or equivalent body) as defined in section 3(a)(58) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a)(58)).

[37 FR 14594, July 21, 1972, as amended at 48 FR 9521, Mar. 7, 1983; 65 FR 76082, Dec. 5, 2000; 68 FR 6044, Feb. 5, 2003; 70
FR 1593, Jan. 7, 2005]
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§6f. Registration and financial requirements; risk assessment

(a) Registration of futures commission merchants, introducing brokers, and floor brokers and
traders

(1) Any person desiring to register as a futures commission merchant, introducing broker, floor
broker, or floor trader hereunder shall be registered upon application to the Commission. The
application shall be made in such form and manner as prescribed by the Commission, giving such
information and facts as the Commission may deem necessary concerning the business in which the
applicant is or will be engaged, including in the case of an application of a futures commission
merchant or an introducing broker, the names and addresses of the managers of all branch offices,
and the names of such officers and partners, if a partnership, and of such officers, directors, and
stockholders, if a corporation, as the Commission may direct. Such person, when registered
hereunder, shall likewise continue to report and furnish to the Commission the above-mentioned
information and such other information pertaining to such person's business as the Commission may
require. Each registration shall expire on December 31 of the year for which issued or at such other
time, not less than one year from the date of issuance, as the Commission may by rule, regulation, or
order prescribe, and shall be renewed upon application therefor unless the registration has been
suspended (and the period of such suspension has not expired) or revoked pursuant to the provisions
of this chapter.

(2) Notwithstanding paragraph (1), and except as provided in paragraph (3), any broker or dealer
that is registered with the Securities and Exchange Commission shall be registered as a futures
commission merchant or introducing broker, as applicable, if—

(A) the broker or dealer limits its solicitation of orders, acceptance of orders, or execution of
orders, or placing of orders on behalf of others involving any contracts of sale of any commodity
for future delivery, on or subject to the rules of any contract market or registered derivatives
transaction execution facility to security futures products;

(B) the broker or dealer files written notice with the Commission in such form as the
Commission, by rule, may prescribe containing such information as the Commission, by rule, may
prescribe as necessary or appropriate in the public interest or for the protection of investors;

(C) the registration of the broker or dealer is not suspended pursuant to an order of the
Securities and Exchange Commission; and

(D) the broker or dealer is a member of a national securities association registered pursuant to
section 780-3(a) of title 15.

The registration shall be effective contemporaneously with the submission of notice, in written or
electronic form, to the Commission.
(3) A floor broker or floor trader shall be exempt from the registration requirements of section 6¢
of this title and paragraph (1) of this subsection if—
(A) the floor broker or floor trader is a broker or dealer registered with the Securities and
Exchange Commission;
(B) the floor broker or floor trader limits its solicitation of orders, acceptance of orders, or
execution of orders, or placing of orders on behalf of others involving any contracts of sale of any
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commodity for future delivery, on or subject to the rules of any contract market to security futures
products; and

(C) the registration of the floor broker or floor trader is not suspended pursuant to an order of
the Securities and Exchange Commission. ‘

(4)(A) A broker or dealer that is registered as a futures commission merchant or introducing
broker pursuant to paragraph (2), or that is a floor broker or floor trader exempt from registration
pursuant to paragraph (3), shall be exempt from the following provisions of this chapter and the rules
thereunder:

(i) Subsections (b), (d), (e), and (g) of section 6¢ of this title.
(ii) Sections 6d, 6e, and 6h of this title.

(iii) Subsections (b) and (c) of this section.

(iv) Section 6j of this title.

(v) Section 6k(1) of this title.

(vi) Section 6p of this title.

(vii) Section 13a-2 of this title.

(viii) Subsections (d) and (g) of section 12 of this title.

(ix) Section 20 of this title.

(B)(i) Except as provided in clause (ii) of this subparagraph, but notwithstanding any other
provision of this chapter, the Commission, by rule, regulation, or order, may conditionally or
unconditionally exempt any broker or dealer subject to the registration requirement of paragraph (2),
or any broker or dealer exempt from registration pursuant to paragraph (3), from any provision of
this chapter or of any rule or regulation thereunder, to the extent the exemption is necessary or
appropriate in the public interest and is consistent with the protection of investors.

(ii) The Commission shall, by rule or regulation, determine the procedures under which an
exemptive order under this section shall be granted and may, in its sole discretion, decline to
entertain any application for an order of exemption under this section.

(C)(i) A broker or dealer that is registered as a futures commission merchant or introducing broker
pursuant to paragraph (2) or an associated person thereof, or that is a floor broker or floor trader
exempt from registration pursuant to paragraph (3), shall not be required to become a member of any
futures association registered under section 21 of this title.

(ii) No futures association registered under section 21 of this title shall limit its members from
carrying an account, accepting an order, or transacting business with a broker or dealer that is
registered as a futures commission merchant or introducing broker pursuant to paragraph (2) or an
associated person thereof, or that is a floor broker or floor trader exempt from registration pursuant to
paragraph (3).

(b) Financial requirements for futures commission merchants and introducing brokers

Notwithstanding any other provisions of this chapter, no person desiring to register as futures
commission merchant or as introducing broker shall be so registered unless he meets such minimum
financial requirements as the Commission may by regulation prescribe as necessary to insure his
meeting his obligation as a registrant, and each person so registered shall at all times continue to
meet such prescribed minimum financial requirements: Provided, That such minimum financial
requirements will be considered met if the applicant for registration or registrant is a member of a
contract market or derivatives transaction execution facility and conforms to minimum financial
standards and related reporting requirements set by such contract market or derivatives transaction
execution facility in its bylaws, rules, regulations, or resolutions and approved by the Commission as
adequate to effectuate the purposes of this subsection.

(¢) Risk assessment for holding company systems
(1) As used in this subsection:
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(i) The term "affiliated person” means any person directly or indirectly controlling, controlled
by, or under common control with a futures commission merchant, as the Commission, by rule or
regulation, may determine will effectuate the purposes of this subsection.

(ii) The term "Federal banking agency" shall have the same meaning as the term "appropriate
Federal banking agency" in section 1813(q) of title 12.

(2)(A) Each registered futures commission merchant shall obtain such information and make and
keep such records as the Commission, by rule or regulation, prescribes concerning the registered
futures commission merchant's policies, procedures, or systems for monitoring and controlling
financial and operational risks to it resulting from the activities of any of its affiliated persons, other
than a natural person.

(B) The records required under subparagraph (A) shall describe, in the aggregate, each of the
futures and other financial activities conducted by, and the customary sources of capital and funding
of, those of its affiliated persons whose business activities are reasonably likely to have a material
impact on the financial or operational condition of the futures commission merchant, including its
adjusted net capital, its liquidity, or its ability to conduct or finance its operations.

(C) The Commission, by rule or regulation, may require summary reports of such information to
be filed by the futures commission merchant with the Commission no more frequently than quarterly.

(3)(A),L If, as a result of adverse market conditions or based on reports provided to the
Commission pursuant to paragraph (2) or other available information, the Commission reasonably
concludes that the Commission has concerns regarding the financial or operational condition of any
registered futures commission merchant, the Commission may require the futures commission
merchant to make reports concerning the futures and other financial activities of any of such person's
affiliated persons, other than a natural person, whose business activities are reasonably likely to have
a material impact on the financial or operational condition of the futures commission merchant.

(B) The Commission, in requiring reports pursuant to this paragraph, shall specify the information
required, the period for which it is required, the time and date on which the information must be
furnished, and whether the information is to be furnished directly to the Commission or to a contract
market or derivatives transaction execution facility or other self-regulatory organization with primary
responsibility for examining the registered futures commission merchant's financial and operational
condition.

(4)(A) in % developing and implementing reporting requirements pursuant to paragraph (2) with
respect to affiliated persons subject to examination by or reporting requirements of a Federal banking
agency, the Commission shall consult with and consider the views of each such Federal banking
agency. If a Federal banking agency comments in writing on a proposed rule of the Commission
under this subsection that has been published for comment, the Commission shall respond in writing
to the written comment before adopting the proposed rule. The Commission shall, at the request of
the Federal banking agency, publish the comment and response in the Federal Register at the time of
publishing the adopted rule.

(B)(i) Except as provided in clause (ii), a registered futures commission merchant shall be
considered to have complied with a recordkeeping or reporting requirement adopted pursuant to

“paragraph (2) concerning an affiliated person that is subject to examination by, or reporting
requirements of, a Federal banking agency if the futures commission merchant utilizes for the
recordkeeping or reporting requirement copies of reports filed by the affiliated person with the
Federal banking agency pursuant to section 161 of title 12, section 9 of the Federal Reserve Act (12
U.S.C. 321 et seq.), section 1817(a) of title 12, section 1467a(b) of title 12, or section 1844 of title
12. v

(ii) The Commission may, by rule adopted pursuant to paragraph (2), require any futures
commission merchant filing the reports with the Commission to obtain, maintain, or report
supplemental information if the Commission makes an explicit finding that the supplemental
information is necessary to inform the Commission regarding potential risks to the futures

https://www.gpo.gov/fdsys/pkg/lUSCODE-2014-title7/html/USCODE-2014-title7-chapl-s... 3/30/2016



U.S.C. Title 7 - AGRICULTURE ‘ Page 4 of 6

commission merchant. Prior to requiring any such supplemental information, the Commission shall
first request the Federal banking agency to expand its reporting requirements to include the
information.

(5) Prior to making a request pursuant to paragraph (3) for information with respect to an affiliated
person that is subject to examination by or reporting requirements of a Federal banking agency, the
Commission shall—

(A) notity the agency of the information required with respect to the affiliated person; and

(B) consult with the agency to determine whether the information required is available from the
agency and for other purposes, unless the Commission determines that any delay resulting from
the consultation would be inconsistent with ensuring the financial and operational condition of the
futures commission merchant or the stability or integrity of the futures markets.

(6) Nothing in this subsection shall be construed to permit the Commission to require any futures
commission merchant to obtain, maintain, or furnish any examination report of any Federal banking
agency or any supervisory recommendations or analysis contained in the report.

(7) No information provided to or obtained by the Commission from any Federal banking agency
pursuant to a request under paragraph (5) regarding any affiliated person that is subject to
examination by or reporting requirements of a Federal banking agency may be disclosed to any other
person (other than as provided in section 12 of this title or section 12a(6) of this title), without the
prior written approval of the Federal banking agency.

(8) The Commission shall notify a Federal banking agency of any concerns of the Commission
regarding significant financial or operational risks resulting from the activities of any futures
commission merchant to any affiliated person thereof that is subject to examination by or reporting
requirements of the Federal banking agency.

(9) The Commission, by rule, regulation, or order, may exempt any person or class of persons
under such terms and conditions and for such periods as the Commission shall provide in the rule,
regulation, or order, from this subsection and the rules and regulations issued under this subsection.
In granting the exemption, the Commission shall consider, among other factors—

(A) whether information of the type required under this subsection is available from a
supervisory agency (as defined in section 3401(7) of title 12), a State insurance commission or
similar State agency, the Securities and Exchange Commission, or a similar foreign regulator;

(B) the primary business of any affiliated person;

(C) the nature and extent of domestic or foreign regulation of the affiliated person's activities;

(D) the nature and extent of the registered futures commission merchant's commodity futures
and options activities; and

(E) with respect to the registered futures commission merchant and its affiliated persons, on a
consolidated basis, the amount and proportion of assets devoted to, and revenues derived from
activities in the United States futures markets.

(10) Information required to be provided pursuant to this subsection shall be subject to section 12
of this title. Except as specifically provided in section 12 of this title and notwithstanding any other
provision of law, the Commission shall not be compelled to disclose any information required to be
reported under this subsection, or any information supplied to the Commission by any domestic or
foreign regulatory agency that relates to the financial or operational condition of any affiliated person
of a registered futures commission merchant.

(11) Nothing in paragraphs (1) through (10) shall be construed to supersede or to limit in any way
the authority or powers of the Commission pursuant to any other provision of this chapter or
regulations issued under this chapter.

(Sept. 21, 1922, ch. 369, §4f, as added June 15, 1936, ch. 545, §5, 49 Stat. 1495; amended Pub. L. 90
—258, §7, Feb. 19, 1968, 82 Stat. 28; Pub. L. 93-463, title I, §103(a), Oct. 23, 1974, 88 Stat. 1392;
Pub. L. 95405, §5, Sept. 30, 1978, 92 Stat. 869; Pub. L. 97-444, title II, §208, Jan. 11, 1983, 96
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