NEBRASKA ADMINISTRATIVE CODE
Title 48 - DEPARTMENT OF BANKING AND FINANCE
Chapter 11 - PERFORMANCE BASED COMPENSATION

001 GENERAL.
001.01 This Rule has been promulgated pursuant to authority delegated to the
Director in Section 8-1102(3) and Section 8-1120(3) of the Securities Act of
Nebraska (“Act”).

001.02 The Department has determined that this Rule relating to performance
based compensation for investment advisers and investment adviser representatives
is consistent with investor protection and is in the public interest.

001.03 The Director may, on a case by case basis, and with prior written notice to
the affected parties, require adherence to additional standards or policies, as
deemed necessary in the public interest.

001.04 The definitions in 48 NAC 2 shall apply to the provisions of this Rule, unless
otherwise specified.

001.05__Federal statutes and rules of the Securities and Exchange Commission
("SEC") or the Financial Industry Regulatory Authority (“FINRA") referenced herein

shall mean those statutes and rules as amended on or before the effective date of
this Rule. A copy of the applicable statutes or rules referenced in this Chapter is
attached hereto.

002 REQUIREMENT. Notwithstanding the provisions of Section 8-1102(3)(a), an
investment adviser er-an-investment-adviserrepresentative-may enter into, perform, renew

or extend an investment advisory contract that provides for compensation to the investment

adviser er-investment-adviserrepresentative-on the basis of a share of the capital gains

upon, or the cap|tal appreCIatlon of the funds or any portlon of the funds of a cllent |f the

002.01 The investment adviser is not registered and is not required to be registered
pursuant to Section 8-1103(2) of the Act; or

002.02 The following conditions are met:

002.02A_ The client entering into the contract is a “qualified client”, as
defined by Rule 205-3 under the Investment Advisers Act of 1940 (17

C.F.R. §275.205-3); and

002.02B _To the extent not otherwise disclosed on Uniform Application for
Investment Adviser Registration, Form ADV Part 2, the investment adviser
must disclose in writing to the client all material information concerning the

proposed advisory arrangement, including the following:
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002.02B1__ That the fee arrangement may create an incentive
for the investment adviser to make investments that are riskier
or more speculative than would be the case in the absence of a
performance fee;

002.02B2  Where relevant, that the investment adviser may
receive increased compensation with regard to unrealized
appreciation as well as realized gains in the client’s account:

002.02B3  The periods which will be used to measure
investment performance throughout the contract and their
significance in the computation of the fee;

002.02B4  The nature of any index which will be used as a
comparative measure of investment performance, the
significance of the index, and the reason the investment adviser

believes that the index is appropriate; and

002.02B5  Where the investment adviser's compensation is
based in part on the unrealized appreciation of securities for
which market quotations are not readily available within the
meaning of Rule 2a-4(a)(1) under the Investment Company Act
of 1940, 17 C.F.R. 270.2a-4(a){(1), how the securities will be
valued and the extent to which the valuation will be

independently determined.

003 |IDENTIFICATION OF THE CLIENT. In the case of a private investment company,
as defined in Section 865-03005.02 below, an investment company registered under the
Investment Company Act of 1940, or a business development company, as defined in
section 202(a)(22) of the Investment Advisers Act of 1940 (15 U.S.C. 80b-2(a)(22)), each
equity owner of any such company (except for the investment adviser entering into the
contract and any other equity owners not charged a fee on the basis of a share of capital
gains or capital appreciation) will be considered a client for purposes of Section 002 of this
Rule.

004.01 _If an investment adviser entered into a contract and satisfied the conditions

of this Rule that were in effect when the contract was entered into, the adviser will be
considered to satisfy the conditions of this Rule; provided, however, that if a natural
person or company who was not a party to the contract becomes a party, including
an equity owner of a private investment company advised by the adviser, the
conditions of this Rule in effect when the person or company becomes a party to the
contract will apply with regard to that person or company.
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004.02 if an investment adviser was not required to register pursuant to Section
8-1103(2) of the Act and was not registered, Section 8-1102(3)(a) of the Act shall not
apply to an advisory contract entered into when the investment adviser was not
required to register and was not registered; provided, however, that the investment
adviser was in compliance with all rules and requlations regarding performance
based compensation in any jurisdiction in which the investment adviser was

registered or required to be registered at the time of entering into the advisory
contract.

004.03 Solely for purposes of this section, a transfer of an equity ownership
interest in a private investment company by gift or bequest, or pursuant to an
agreement related to a legal separation or divorce, will not cause the transferee to
“become a party” to the contract, and will not cause Section 8-1102(3)(a) of the Act
to apply to such transferee.

DEFINITIONS. For the purposes of this Rule:




006-020056.01 The term “company” has the same meaning as in section 202(a)(5) of
the Investment Advisers Act of 1940 (15 U.S.C. 80b-2(a)(5)), but does not include a
company that is required to be registered under the Investment Company Act of
1940 but is not registered.

006-03005.02 The term “private investment company” means a company that would
be defined as an investment company under section 3(a) of the Investment
Company Act of 1940 (15 U.S.C. 80a-3(a)) but for the exception provided from that
definition by section 3(c)(1) of such Act (15 U.S.C. 80a-3(c)(1)).

006  Nothing in the Rule, or the amendment of any previous rule regarding performance
based compensation, shall be construed to alter the obligation of an investment adviser, as
a fiduciary, to deal fairly with its clients and to make full and fair disclosure of its
compensation arrangements, including disclosure of all material information regarding a
proposed performance fee arrangement as well as any material conflicts posed by this
arrangement,
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Code of Federal Regulations

Title 17 - Commodity and Securities Exchanges

Volume: 4

Date: 2015-04-01

Original Date: 2015-04-01

Title: Section 275.205-3 - Exemption from the compensation prohibition of section 205(a)(1) for
investment advisers.

Context: Title 17 - Commodity and Securities Exchanges. CHAPTER || - SECURITIES AND
EXCHANGE COMMISSION (CONTINUED). PART 275 - RULES AND REGULATIONS,
INVESTMENT ADVISERS ACT OF 1940,

§ 275.205-3 Exemption from the compensation prohibition of section 205(a)(1) for
investment advisers,

(a) General. The provisions of section 205(a)(1) of the Act (15 U.S.C. 80b-5(a)(1)) will not be
deemed to prohibit an investment adviser from entering into, performing, renewing or extending
an investment advisory contract that provides for compensation to the investment adviser on the
basis of a share of the capital gains upon, or the capital appreciation of, the funds, or any portion
of the funds, of a client, Provided, That the client entering into the contract subject to this section
is a qualified client, as defined in paragraph (d)(1) of this section.

(b) Identificafion of the client. In the case of a private investment company, as defined in
paragraph (d)(3) of this section, an investment company registered under the Investment
Company Act of 1940, or a business development company, as defined in section 202(a)(22) of
the Act (15 U.S.C. 80b-2(a)(22)), each equity owner of any such company (except for the
investment adviser entering into the contract and any other equity owners not charged a fee on
the basis of a share of capital gains or capital appreciation) will be considered a client for
purposes of paragraph (a) of this section.

(c) Transition rules—(1) Registered investment advisers. If a registered investment adviser
entered into a contract and satisfied the conditions of this section that were in effect when the
contract was entered into, the adviser will be considered to satisfy the conditions of this section;
Provided, however, that if a natural person or company who was not a party to the contract
becomes a party (including an equity owner of a private investment company advised by the
adviser), the conditions of this section in effect at that time wili apply with regard to that person or
company.

(2) Registered investment advisers that were previously not registered. if an investment adviser
was not required to register with the Commission pursuant to section 203 of the Act (15 U.S.C.
80b-3) and was not registered, section 205(a)(1) of the Act will not apply to an advisory contract
entered into when the adviser was not required to register and was not registered, or to an
account of an equity owner of a private investment company advised by the adviser if the
account was established when the adviser was not required to register and was not registered;
Provided, however, that section 205(a)(1) of the Act will apply with regard to a natural person or
company who was not a party to the contract and becomes a party (including an equity owner of
a private investment company advised by the adviser) when the adviser is required to register.

(3) Certain transfers of interests. Solely for purposes of paragraphs (c)(1) and (c)(2) of this
section, a transfer of an equity ownership interest in a private investment company by gift or
bequest, or pursuant to an agreement related to a legal separation or divorce, will not cause the
transferee to “become a party" to the contract and will not cause section 205(a)(1) of the Act to
apply to such transferee.

(d) Definitions. For the purposes of this section:
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(1) The term qualified client means:

(1) A natural person who, or a company that, immediately after entering into the contract has at
least $1,000,000 under the management of the investment adviser;

(il) A natural person who, or a company that, the investment adviser entering into the contract
(and any person acting on his behaif) reasonably believes, immediately prior to entering into the
contract, either;

(A) Has a net worth (together, in the case of a natural person, with assets held jointly with a
spouse) of more than $2,000,000. For purposes of calculating a natural person's net worth:

(7) The person's primary residence must not be included as an asset;

(2) Indebtedness secured by the person's primary residence, up to the estimated fair market
value of the primary residence at the time the investment advisory contract is entered into may
not be included as a liability (except that if the amount of such indebtedness outstanding at the
time of calculation exceeds the amount outstanding 60 days before such time, other than as a
result of the acquisition of the primary residence, the amount of such excess must be included as
a liability); and

(3) indebtedness that Is secured by the person's primary residence in excess of the estimated
fair market value of the residence must be included as a liability; or

(B) Is a qualified purchaser as defined in section 2(a)(51)(A) of the Investment Company Act of
1940 (15 U.8.C. 80a-2(a)(51)(A)) at the time the contract is entered into; or

(ii) A natural person who immediately prior to entering into the contract is:

(A) An executive officer, director, trustee, general partner, or person serving in a similar capacity,
of the investment adviser; or

(B) An employee of the investment adviser (other than an employee performing solely clerical,
secretarial or administrative functions with regard to the investment adviser) who, in connection
with his or her regular functions or duties, participates in the investment activities of such
investment adviser, provided that such employee has been performing such functions and duties
for or on behalf of the investment adviser, or substantially similar functions or duties for or on
behalf of another company for at least 12 months.

(2) The term company has the same meaning as in section 202(a)(5) of the Act (15 U.S.C.
80b-2(a)(5)), but does not include a company that is required to be registered under the
Investment Company Act of 1940 but is not registered.

(3) The term private investment company means a company that would be defined as an
investment company under section 3(a) of the Investment Company Act of 1940 (15 U.S.C.
80a-3(a)) but for the exception provided from that definition by section 3(c)(1) of such Act (15
U.8.C. 80a-3(c)(1)).

(4) The term executive officer means the president, any vice president in charge of a principal
business unit, division or function (such as sales, administration or finance), any other officer
who performs a policy-making function, or any other person who performs similar policy-making
functions, for the investment adviser,

(e) Inflation adjustments. Pursuant to section 205(e) of the Act, the dollar amounts specified in
paragraphs (d)(1)(i) and (d){1)(i)(A) of this section shall be adjusted by order of the Commission,
on or about May 1, 2016 and issued approximately every five years thereafter. The adjusted
dollar amounts established in such orders shall be computed by:

(1) Dividing the year-end value of the Personal Consumption Expenditures Chain-Type Price
Index (or any successor index thereto), as published by the United States Department of
Commerce, for the calendar year preceding the calendar year in which the order is being issued,
by the year-end value of such index (or successor) for the calendar year 1997,
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(2) For the doltar amount in paragraph (d)(1)(i) of this section, multiplying $750,000 times the
quotient obtained in paragraph (e)(1) of this section and rounding the product to the nearest
multiple of $100,000; and

(3) For the dollar amount in paragraph (d)(1)(i)(A) of this section, multiplying $4,500,000 times
the quotient obtained in paragraph (e)(1) of this section and rounding the product to the nearest
multiple of $100,000.

[63 FR 38027, July 21, 1998, as amended at 69 FR 72088, Dec. 10, 2004; 77 FR 10368, Feb.
22, 2012]
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Code of Federal Regulations

Title 17 - Commodity and Securities Exchanges

Volume: 4

Date: 2015-04-01

Original Date; 2015-04-01

Title: Section 270.2a-4 - Definition of &current net asset value4 for use in computing periodically
the current price of redeemable security.

Context: Title 17 - Commodity and Securities Exchanges. CHAPTER Il - SECURITIES AND
EXCHANGE COMMISSION (CONTINUED). PART 270 - RULES AND REGULATIONS,
INVESTMENT COMPANY ACT OF 1940,

§ 270.2a-4  Definition of “current net asset value” for use in computing periodically the
current price of redeemable security.

(a) The current net asset value of any redeemable security issued by a registered investment
company used in computing periodically the current price for the purpose of distribution,
redemption, and repurchase means an amount which refliects calculations, whether or not
recorded in the books of account, made substantially in accordance with the following, with
estimates used where necessary or appropriate.

(1) Portiolio securities with respect to which market quotations are readily available shall be
valued at current market value, and other securities and assets shall be valued at fair value as
determined in good faith by the board of directors of the registered company.

(2) Changes in holdings of portfolio securities shall be reflected no later than In the first
calculation on the first business day following the trade date.

(3) Changes in the number of outstanding shares of the registered company resulting from
distributions, redemptions, and repurchases shall be reflected no later than in the first calculation
on the first business day following such change.

(4) Expenses, including any investment advisory fees, shall be included to date of calculation.
Appropriate provision shall be made for Federal income taxes if required. Investment companies
which retain realized capital gains designated as a distribution to shareholders shall comply with
paragraph (h) of § 210.6-03 of Regulation S-X.

(B) Dividends receivable shall be included to date of calculation either at ex-dividend dates or
record dates, as appropriate.

(8) Interest income and other income shall be included to date of calculation.

(b) The items which would otherwise be required to be reflected by paragraphs (a) (4) and (6) of
this section need not be so reflected if cumulatively, when netted, they do not amount to as much
as one cent per outstanding share.

(c) Notwithstanding the requirements of paragraph (a) of this section, any interim determination
of current net asset value between calculations made as of the close of the New York Stock
Exchange on the preceding business day and the current business day may be estimated so as
to reflect any change in current net asset value since the closing calculation on the preceding
business day.

(Secs. 7, 19(a), 48 Stat. 78, 85, 908, 15 U.S.C. 779, 77s(a); secs. 12, 13, 15(d), 23(a), 48 Stat.
892, 894, 895, 901; secs. 3, 8, 49 Stat. 1377, 1379, secs. 3, 4, 78 Stat, 569, 570, secs. 1, 2, 82
Stat. 454, 156 U.8.C. 781, 78m, 780(d), 78w(a); secs. 8, 22, 30, 31(c), 38(a), 54 Stat, 803, 823,
836, 838, 841, 15 U.5.C. 80a-8, 80a-22, 80a-29, 80a-30(c)) [29 FR 19101, Dec. 30, 1964, as
amended at 35 FR 314, Jan. 8, 1970; 47 FR 56844, Dec. 21, 1982]
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15US.C.

United States Code, 2014 Edition

Title 15 - COMMERCE AND TRADE

CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER II - INVESTMENT ADVISERS

Sec. 80b-2 - Definitions

From the U.S. Government Publishing Office, www.gpo.gov

§80b-2. Definitions

(a) In general

When used in this subchapter, unless the context otherwise requires, the following definitions shall
apply: .

(1) "Assignment" includes any direct or indirect transfer or hypothecation of an investment
advisory contract by the assignor or of a controlling block of the assignor's outstanding voting
securities by a security holder of the assignor; but if the investment adviser is a partnership, no
assignment of an investment advisory contract shall be deemed to result from the death or
withdrawal of a minority of the members of the investment adviser having only a minority interest
in the business of the investment adviser, or from the admission to the investment adviser of one
or more members who, after such admission, shall be only a minority of the members and shall
have only a minority interest in the business,

(2) "Bank" means (A) a banking institution organized under the laws of the United States or a
Federal savings association, as defined in section 1462(5) of title 12, (B) a member bank of the
Federal Reserve System, (C) any other banking institution, savings association, as defined in
section 1462(4) of title 12, or trust company, whether incorporated or not, doing business under
the laws of any State or of the United States, a substantial portion of the business of which consists
of receiving deposits or exercising fiduciary powers similar to those permitted to national banks
under the authority of the Comptroller of the Currency, and which is supervised and examined by
State or Federal authority having supervision over banks or savings associations, and which is not
operated for the purpose of evading the provisions of this subchapter, and (D) a receiver,
conservator, or other liquidating agent of any institution or firm included in clauses (A), (B), or
(C) of this paragraph.

(3) The term "broker" has the same meaning as given in section 3 of the Securities Exchange
Actof 1934 [15 U.S.C. 78c].

(4) "Commission" means the Securities and Exchange Commission.

(5) "Company" means a corporation, a partnership, an association, a joint-stock company, a
trust, or any organized group of persons, whether incorporated or not; or any receiver, trustee in a
case under title 11, or similar official, or any liquidating agent for any of the foregoing, in his
capacity as such,

(6) "Convicted" includes a verdict, judgment, or plea of guilty, or a finding of guilt on a plea of
nolo contendere, if such verdict, judgment, plea, or tinding has not been reversed, set aside, or
withdrawn, whether or not sentence has been imposed.

(7) The term "dealer" has the same meaning as given in section 3 of the Securities Exchange
Act of 1934 [15 U.S.C. 78c], but does not include an insurance company or investment cornpany.

(8) "Director" means any director of a corporation or any person performing similar functions
with respect to any organization, whether incorporated or unincorporated.

(9) "Exchange” means any organization, association, or group of persons, whether incorporated
or unincorporated, which constitutes, maintains, or provides a market place or facilities for
bringing together purchasers and sellets of securities or for otherwise performing with respect to
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securities the functions commonly performed by a stock exchange as that term is generally
understood, and includes the market place and the market facilities maintained by such exchange.

(10) "Interstate commerce" means trade, commerce, transportation, or communication among
the several States, or between any foreign country and any State, or between any State and any
place or ship outside thereof.

(11) "Investment adviser" means any person who, for compensation, engages in the business of
advising others, either directly or through publications or writings, as to the value of securities or
as to the advisability of investing in, purchasing, or selling securities, or who, for compensation
and as part of a regular business, issues or promulgates analyses or reports concerning securities;
but does not include (A) a bank, or any bank holding company as defined in the Bank Holding
Company Act of 1956 [12 U.S.C. 1841 et seq.] which is not an investment company, except that
the term "investment adviser" includes any bank or bank holding company to the extent that such
bank or bank holding company serves or acts as an investment adviser to a registered investment
company, but if, in the case of a bank, such services or actions are performed through a separately
identifiable department or division, the department or division, and not the bank itself, shall be
deemed to be the investment adviser; (B) any lawyer, accountant, engineer, or teacher whose
performance of such services is solely incidental to the practice of his profession; (C) any broker
or dealer whose performance of such services is solely incidental to the conduct of his business as
a broker or dealer and who receives no special compensation therefor; (D) the publisher of any
bona fide newspaper, news magazine or business or financial publication of general and regular
circulation; (E) any person whose advice, analyses or reports relate to no securities other than
secutities which are direct obligations of or obligations guaranteed as to principal or interest by the
United States, or securities issued or guaranteed by corporations in which the United States has a
direct or indirect interest which shall have been designated by the Secretary of the Treasury,
pursuant to section 3(a)(12) of the Securities Exchange Act of 1934 [15 U.S,C. 78c(a)(12)], as
exempted securities for the purposes of that Act [15 U.S.C. 78a et seq.]; (F) any nationally
recognized statistical rating organization, as that term is defined in section 3(a)(62) of the
Securities Exchange Act of 1934 [15 U,S.C. 78c(a)(62)], unless such organization engages in
issuing recommendations as to purchasing, selling, or holding securities or in managing assets,
consisting in whole or in part of securities, on behalf of others;; £ (G) any family office, as defined
by rule, regulation, or order of the Commission, in accordance with the purposes of this
subchapter; or (I1) such other persons not within the intent of this paragraph, as the Commission
may designate by rules and regulations or order.

(12) "Investment company", affiliated person, and "insurance company" have the same
meanings as in the Investment Company Act of 1940 [15 U.S.C, 80a-1 et seq.]. "Control" means
the power to exercise a controlling influence over the management or policies of a company,
unless such power is solely the result of an official position with such company.

(13) "Investment supervisory services" means the giving of continuous advice as to the
investment of funds on the basis of the individual needs of each client.

(14) "Means or instrumentality of interstate commerce” includes any facility of a national
securities exchange.

(15) "National securities exchange" means an exchange registered under section 6 of the
Securities Exchange Act of 1934 [15 U.S.C. 73f].

(16) "Person" means a natural person or a company.

(17) The term "person associated with an investment adviser" means any partner, officer, or
director of such investment adviser (or any person performing similar functions), or any person
directly or indirectly controlling or controlled by such investment adviser, including any employee
of such investment adviser, except that for the purposes of section 80b~3 of this title (other than
subsection (f) thereof), persons associated with an investment adviser whose functions are clerical
or ministerial shall not be included in the meaning of such term. The Commission may by rules
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and regulations classify, for the purposes of any portion of portions of this subchapter, persons,
including employees controlled by an investment adviser,

(18) "Security” means any note, stock, treasury stock, security future, bond, debenture, evidence
of indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription, transferable share, investment contract,
voting-trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas,
or other mineral rights, any put, call, straddle, option, or privilege on any security (including a
certificate of deposit) or on any group or index of securities (including any interest therein or
based on the value thereof), or any put, call, straddle, option, or privilege entered into on a national
securities exchange relating to foreign currency, or, ih general, any interest or instrument
commonly known as a "security", or any certificate of interest or participation in, temporary or
interim certificate for, receipt for, guaranty of, or warrant or right to subscribe to or purchase any
of the foregoing,

(19) "State" means any State of the United States, the District of Columbia, Puerto Rico, the
Virgin Islands, or any other possession of the United States.

(20) "Underwriter" means any person who has purchased from an issuer with a view to, or sells
for an issuer in connection with, the distribution of any security, or participates or has a direct or
indirect participation in any such undertaking, or participates or has a participation in the direct or
indirect underwriting of any such undertaking; but such term shall not include a person whose
interest is limited to a commission from an underwriter or dealer not in excess of the usual and
customary distributor's or seller's commission. As used in this paragraph the term "issuer" shall
include in addition to an issuer, any person directly or indirectly controlling or controlled by the
issuer, or any person under direct or indirect common control with the issuer.

(21) "Securities Act of 1933" [15 U.S.C. 77a et seq.], "Securities Exchange Act of 1934" [15
U.S.C, 78a et seq.], and "Trust Indenture Act of 1939" [15 U.S.C. 77aaa et seq.], mean those Acts,
respectively, as heretofore or hereafter amended.

(22) "Business development company" means any company which is a business development
company as defined in section 80a-2(a)(48) of this title and which complies with section 80a—54
of this title, except that—

(A) the 70 per centum of the value of the total assets condition referred to in sections 80a—2
(a)(48) and 80a—54 of this title shall be 60 per centum for purposes of determining compliance
therewith;

(B) such company need not be a closed-end company and need not elect to be subject to the
provisions of sections 80a~54 through 80a~64 of this title; and

(C) the securities which may be purchased pursuant to section 80a—54(a) of this title may be
purchased from any person.

For purposes of this paragraph, all terms in sections 80a~2(a)(48) and 80a—54 of this title shall
have the same meaning set forth in subchapter 1 of this chapter as if such company were a
registered closed-end investment company, except that the value of the assets of a business
development company which is not subject to the provisions of sections 80a—54 through 80a—64 of
this title shall be determined as of the date of the most recent financial statements which it
furnished to all holders of its securities, and shall be determined no less frequently than annually.

(23) "Foreign securities authority" means any foreign government, or any governmental body or
regulatory organization empowered by a foreign government to administer or enforce its laws as
they relate to securities mattets.

(24) "Foreign financial regulatory authority" means any (A) foreign securities authority, (B)
other governmental body or foreign equivalent of a self-regulatory organization empowered by a
foreign government to administer or enforce its laws relating to the regulation of fiduciaries, trusts,
commercial lending, insurance, trading in contracts of sale of a commodity for future delivery, or
other instruments traded on or subject to the rules of a contract market, board of trade or foreign
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equivalent, or other financial activities, or (C) membership organization a function of which is to
regulate the participation of its members in activities listed above,

(25) "Supervised person" means any partner, officer, director (or other person occupying a
similar status or performing similar functions), or employee of an investment adviser, or other
person who provides investment advice on behalf of the investment adviser and is subject to the
supervision and control of the investment adviser,

(26) The term "separately identifiable department or division" of a bank means a unit—

(A) that is under the direct supervision of an officer or officers designated by the board of
directors of the bank as responsible for the day-to-day conduct of the bank's investment adviser
activities for one or more investment companies, including the supervision of all bank
employees engaged in the performance of such activities; and

(B) for which all of the records relating to its investment adviser activities are separately
maintained in or extractable from such unit's own facilities or the facilities of the bank, and such
records are so maintained or otherwise accessible as to permit independent examination and
enforcement by the Commission of this subchapter or the Investment Company Act of 1940 [15
U.S.C. 80a—1 et seq.] and rules and regulations promulgated under this subchapter or the
Investment Company Act of 1940,

(27) The terms "security future" and "narrow-based security index" have the same meanings as
provided in section 3(a)(55) of the Securities Exchange Act of 1934 [15 U.S.C. 78¢(a)(55)].

(28) The term "credit rating agency" has the same meaning as in section 3 of the Securities
Exchange Act of 1934 [15 U.S.C. 78c¢c}.

(29) 2 The term "private fund" means an issuer that would be an investment company, as
defined in section 3 of the Investment Company Act of 1940 (15 U.S.C. 80a-3), but for section 3
(c)(1) or 3(c)(7) of that Act.

(30) The term "foreign private adviser" means any investment adviser who—

(A) has no place of business in the United States;

(B) has, in total, fewer than 15 clients and investors in the United States in private funds
advised by the investment adviser;

(C) has aggregate assets under management attributable to clients in the United States and
investors in the United States in private funds advised by the investment adviser of less than
$25,000,000, or such higher amount as the Commission may, by rule, deem appropriate in
accordance with the purposes of this subchapter; and

(D) neither—

(i) holds itself out generally to the public in the United States as an investment adviser; nor
(ii) acts as—

(I) an investment adviser to any investment company registered under the Investment
Company Act of 1940 [15 U.S.C. 80a—1 et seq.}; or

(II) a company that has elected to be a business development company pursuant to
section 54 of the Investment Company Act of 1940 (15 U.S.C. 80a—53), and has not
withdrawn its election.

(29) 2 The terms "commodity pool", "commodity pool operator", "commodity trading advisor",
"major swap participant", "swap", "swap dealet”, and "swap execution facility" have the same

meanings as in section la of title 7.
(b) Applicability to Federal or State government, agency, or instrumentality, or to officers,
agents, or employees thereof

No provision in this subchapter shall apply to, or be deemed to include, the United States, a State,
or any political subdivision of a State, or any agency, authority, or instrumentality of any one or
more of the foregoing, or any corporation which is wholly owned directly or indirectly by any one or
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more of the foregoing, or any officer, agent, or employee of any of the foregoing acting as such in
the course of his official duty, unless such provision makes specific reference thereto,

(c) Consideration of promotion of efficiency, competition, and capital formation

Whenever pursuant to this subchapter the Commission is engaged in rulemaking and is required to
consider or determine whether an action is necessary or appropriate in the public interest, the
Commission shall also consider, in addition to the protection of investors, whether the action will
promote efficiency, competition, and capital formation.

(Aug. 22, 1940, ch, 686, title 11, §202, 54 Stat. 847; Pub. L. 86-70, §12(c), June 25, 1959, 73 Stat.
143; Pub. L. 86-624, §7(d), July 12, 1960, 74 Stat. 412; Pub. L. 86-750, §1, Sept. 13, 1960, 74 Stat.,
885; Pub. L. 89-485, §13(j), July 1, 1966, 80 Stat. 243; Pub. L. 91-547, §23, Dec. 14, 1970, 84 Stat.
1430; Pub, L. 95-598, title 111, §311, Nov. 6, 1978, 92 Stat. 2676; Pub. L. 96-477, title II, §201, Oct.
21, 1980, 94 Stat, 2289; Pub. L. 97-303, §6, Oct. 13, 1982, 96 Stat. 1410; Pub. L. 100181, title V11,
§701, Dec. 4, 1987, 101 Stat. 1263; Pub. L. 101-550, title II, §206(b), Nov. 15, 1990, 104 Stat. 2720;
Pub. L. 104-290, title I11, §303(c), Oct. 11, 1996, 110 Stat. 3438; Pub. L. 106-102, title II, §§217
219,224, Nov. 12, 1999, 113 Stat. 1399, 1400, 1402; Pub. L. 106-554, §1(a)(3) [title 1L, §209(a)(2),
(#)], Dec. 21, 2000, 114 Stat. 2763, 2763A-435, 2763A~436; Pub. L. 109-291, §4(b)(3)(A), (B),
Sept. 29, 2006, 120 Stat. 1337; Pub. L. 109-351, title TV, §401(b)(1), Oct. 13, 2006, 120 Stat. 1973;
Pub. L. 111-203, title IV, §§402(a), 409(a), title VT, §770, title [, §986(d), July 21, 2010, 124 Stat.
1570, 1575, 1801, 1936.)

AMENDMENT OF SECTION

Unless otherwise provided, amendment by subtitle B (§§761-774) of title VII of Pub. L. 111-203
effective on the later of 360 days after July 21, 2010, or, to the extent a provision of subtitle B
requires a rulemaking, not less than 60 days after publication of the final rule or regulation
implementing such provision of subtitle B, see 2010 Amendment notes and Effective Date of 2010
Amendment note below.

REFERENCES IN TEXT

The Bank Holding Company Act of 1956, referred to in subsec. (a)(11)(A), is act May 9, 1956, ch, 240, 70
Stat. 133, which is classified principally to chapter 17 (§1841 et seq.) of Title 12, Banks and Banking. For
complete classification of this Act to the Code, see Short Title note set out under section 1841 of Title 12 and
Tables.

The Investment Company Act of 1940, referred to in subsec. (a)(12), (26)(B), (30)(D)(ii)(1), is title I of act
Aug. 22, 1940, ch, 686, 54 Stat. 789, which is classified generally to subchapter I (§80a~1 et seq.) of this
chapter. For complete classification of this Act to the Code, see section 80a—51 of this title and Tables.

The Securities Act of 1933, referred to in subsec. (a)(21), is act May 27, 1933, ch. 38, title 1, 48 Stat. 74,
which is classified generally to subchapter I (§77a ct seq.) of chapter 2A of this title. For complete
classification of this Act to the Code, see section 77a of this title and Tables.

The Securities Exchange Act of 1934, referred to in subsec. (a)(21), is act June 6, 1934, ch. 404, 48 Stat.
881, which is classified principally to chapter 2B (§78a et seq.) of this title. For complete classification of this
Act to the Code, see section 78a of this title and Tables.

The Trust Indenture Act of 1939, referred to in subsec. (a)(21), is title 11 of act May 27, 1933, ch. 38, as
added Aug. 3, 1939, ch. 411, 53 Stat. 1149, which is classified generally to subchapter III (§77aaa et seq.) of
chapter 2A of this title. For complete classification of this Act to the Code, see section 77aaa of this title and
Tables.

This subchapter, referred to in subsec. (a)(26)(B), was in the original "this Act" and was translated as
reading "this title", meaning title IT of act Aug. 22, 1940, ch. 686, known as the Investment Advisers Act of
1940, to reflect the probable intent of Congress.

AMENDMENTS

2010—Subsec. (a)(11)(G), (H). Pub. L. 111-203, §409(a), added subpat. (G) and redesignated former
subpar. (G) as (H).
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15US.C.

United States Code, 2014 Edition

Title 15 - COMMERCE AND TRADE

CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER I - INVESTMENT COMPANIES

Sec. 80a-3 - Definition of investment company

From the U.S. Government Publishing Office, www.gpo.gov

§80a-3. Definition of investment company

(a) Definitions

(1) When used in this subchapter, "investment company" means any issuer which—

(A) is or holds itself out as being engaged primarily, or proposes to engage primarily, in the
business of investing, reinvesting, or trading in securities;

(B) is engaged or proposes to engage in the business of issuing face-amount cetificates of the
installment type, or has been engaged in such business and has any such certificate outstanding; or

(C) is engaged or proposes to engage in the business of investing, reinvesting, owning, holding,
or trading in securities, and owns or proposes to acquire investment securities having a value
exceeding 40 per centum of the value of such issuer's total assets (exclusive of Government
securities and cash items) on an unconsolidated basis.

(2) As used in this section, "investment securities” includes all securities except (A) Government
securities, (B) securities issued by employees' securities companies, and (C) securities issued by
majority-owned subsidiaries of the owner which (i) are not investment companies, and (ii) are not
relying on the exception from the definition of investment company in paragraph (1) or (7) of
subsection (c) of this section,

(b) Exemption from provisions

Notwithstanding paragraph (1)(C) of subsection (a) of this section, none of the following persons
is an investment company within the meaning of this subchapter:

(1) Any issuer primarily engaged, directly or through a wholly-owned subsidiary or
subsidiaries, in a business or businesses other than that of investing, reinvesting, owning, holding,
ot trading in securities,

(2) Any issuer which the Commission, upon application by such issuer, finds and by order
declares to be primarily engaged in a business or businesses other than that of investing,
reinvesting, owning, holding, or trading in securities either directly or (A) through majority-owned
subsidiaries or (B) through controlled companies conducting similar types of businesses, The
filing of an application under this paragraph in good faith by an issuer other than a registered
investment company shall exempt the applicant for a period of sixty days from all provisions of
this subchapter applicable to investment companies as such. For cause shown, the Commission by
order may extend such period of exemption for an additional period or periods. Whenever the
Commission, upon its own motion or upon application, finds that the circumstances which gave
rise to the issuance of an order granting an application under this paragraph no longer exist, the
Commission shall by order revoke such order.

(3) Any issuer all the outstanding securities of which (other than short-term paper and directors'
qualifying shares) are directly or indirectly owned by a company excepted from the definition of
investment company by paragraph (1) or (2) of this subsection.

(c) Further exemptions

Notwithstanding subsection (a) of this section, none of the following persons is an investment
company within the meaning of this subchapter:
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(1) Any issuer whose outstanding securities (other than short-term paper) are beneficially
owned by not more than one hundred persons and which is not making and does not presently
propose to make a public offering of its securities. Such issuer shall be deemed to be an
investment company for purposes of the limitations set forth in subparagraphs (A)(i) and (B)(i) of
section 80a-12(d)(1) of this title governing the purchase or other acquisition by such issuer of any
security issued by any registered investment company and the sale of any security issued by any
registered open-end investment company to any such issuer. For purposes of this paragraph:

(A) Beneficial ownership by a company shall be deemed to be beneficial ownership by one
person, except that, if the company owns 10 per centum or more of the outstanding voting
securities of the issuer, and is or, but for the exception provided for in this paragraph or
paragraph (7), would be an investment company, the beneficial ownership shall be deemed to be
that of the holders of such company's outstanding securities (other than short-term paper).

(B) Beneficial ownership by any person who acquires securities or interests in securities of an
issuer described in the first sentence of this paragraph shall be deemed to be beneficial
ownership by the person from whom such transfer was made, pursuant to such rules and
regulations as the Commission shall prescribe as necessary or appropriate in the public interest
and consistent with the protection of investors and the purposes fairly intended by the policy
and provisions of this subchapter, where the transfer was caused by legal separation, divorce,
death, or other involuntary event,

(2)(A) Any person primarily engaged in the business of underwriting and distributing securities
issued by other persons, selling securities to customers, acting as broker, and acting as market
intermediary, or any one or more of such activities, whose gross income normally is derived
principally from such business and related activities.

(B) For purposes of this paragraph—

(i) the term "market intermediary" means any person that regularly holds itself out as being
willing contemporaneously to engage in, and that is regularly engaged in, the business of
entering into transactions on both sides of the market for a financial contract or one or more
such financial contracts; and

(ii) the term "financial contract" means any arrangement that—

(D) takes the form of an individually negotiated contract, agreement, or option to buy, sell,
lend, swap, or repurchase, or other similar individually negotiated transaction commonly
entered into by participants in the financial markets;

(II) is in respect of securities, commaodities, currencies, interest or other rates, other
measures of value, or any other financial or economic interest similar in purpose or function
to any of the foregoing; and

(IIT) is entered into in response to a request from a counter party for a quotation, or is
otherwise entered into and structured to accommodate the objectives of the counter party to
such arrangement.

(3) Any bank or insurance company; any savings and loan association, building and loan
association, cooperative bank, homestead association, or similar institution, or any receiver,
conservator, liquidator, liquidating agent, or similar official or person thereof or therefor; or any
common trust fund or similar fund maintained by a bank exclusively for the collective investment
and reinvestment of moneys contributed thereto by the bank in its capacity as a trustee, executor,
administrator, or guardian, if—

(A) such fund is employed by the bank solely as an aid to the administration of trusts, estates,
or other accounts created and maintained for a fiduciary purpose;
(B) except in connection with the ordinary advertising of the bank's fiduciary services,
interests in such fund are not—
(1) advertised; or
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(ii)) offered for sale to the general public; and

(C) fees and expenses charged by such fund are not in contravention of fiduciary principles
established under applicable Federal or State law,

(4) Any person substantially all of whose business is confined to making small loans, industrial
banking, or similar businesses.

(5) Any person who is not engaged in the business of issuing redeemable securities, face-
amount certificates of the installment type or periodic payment plan certificates, and who is
primarily engaged in one or more of the following businesses: (A) Purchasing or otherwise
acquiring notes, drafts, acceptances, open accounts receivable, and other obligations representing
part or all of the sales price of merchandise, insurance, and services; (B) making loans to
manufacturers, wholesalers, and retailers of, and to prospective purchasers of, specified
merchandise, insurance, and services; and (C) purchasing or otherwise acquiring mortgages and
other liens on and interests in real estate,

(6) Any company primarily engaged, directly or through majority-owned subsidiaries, in one or
more of the businesses described in paragraphs (3), (4), and (5) of this subsection, or in one or
more of such businesses (from which not less than 25 per centum of such company's gross income
during its last fiscal year was derived) together with an additional business or businesses other
than investing, reinvesting, owning, holding, or trading in securities.

(7)(A) Any issuer, the outstanding securities of which are owned exclusively by persons who, at
the time of acquisition of such securities, are qualified purchasers, and which is not making and
does not at that time propose to make a public offering of such securities. Securities that are
owned by persons who received the securities from a qualified purchaser as a gift or bequest, or in
a case in which the transfer was caused by legal separation, divorce, death, or other involuntary
event, shall be deemed to be owned by a qualified purchaser, subject to such rules, regulations,
and orders as the Commission may prescribe as necessary or appropriate in the public interest or
for the protection of investors.

(B) Notwithstanding subparagraph (A), an issuer is within the exception provided by this
paragraph if—

(i) in addition to qualified purchasers, outstanding securities of that issuer are beneficially
owned by not more than 100 persons who are not qualified purchasers, if—
(I) such persons acquired any portion of the securities of such issuer on or before
September 1, 1996; and
(II) at the time at which such persons initially acquired the securities of such issuer, the
issuer was excepted by paragraph (1); and

(if) prior to availing itself of the exception provided by this paragraph—

(D such issuer has disclosed to each beneficial owner, as determined under paragraph (1),
that future investors will be limited to qualified purchasers, and that ownership in such issuer
is no longer limited to not more than 100 persons; and

(II) concurrently with or after such disclosure, such issuer has provided each beneficial
owner, as determined under paragraph (1), with a reasonable opportunity to redeem any part
or all of their interests in the issuer, notwithstanding any agreement to the contrary between
the issuer and such persons, for that person's proportionate share of the issuer's net assets.

(C) Each person that elects to redeem under subparagraph (B)(ii}(Il) shall receive an amount in
cash equal to that person's proportionate share of the issuer's net assets, unless the issuer elects to
provide such person with the option of receiving, and such person agrees to receive, all or a
portion of such person's share in assets of the issuer, If the issuer elects to provide such persons
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with such an opportunity, disclosure concerning such opportunity shall be made in the disclosure
required by subparagraph (B)(ii)(1).

(D) An issuer that is excepted under this paragraph shall nonetheless be deemed to be an
investment company for purposes of the limitations set forth in subparagraphs (A)(i) and (B)(i) of
section 80a—12(d)(1) of this title relating to the purchase or other acquisition by such issuer of any
security issued by any registered investment company and the sale of any security issued by any
registered open-end investment company to any such issuet.

(IZ) For purposes of determining compliance with this paragraph and paragraph (1), an issuer
that is otherwise excepted under this paragraph and an issuer that is otherwise excepted under
paragraph (1) shall not be treated by the Commission as being a single issuer for purposes of
determining whether the outstanding securities of the issuer excepted under paragraph (1) are
beneficially owned by not more than 100 persons or whether the outstanding securities of the
issuer excepted under this paragraph are owned by persons that are not qualified purchasers.
Nothing in this subparagraph shall be construed to establish that a person is a bona fide qualified
purchaser for purposes of this paragraph or a bona fide beneficial owner for purposes of paragraph
(D.

(8) [Repealed] Pub. L. 111203, title 1X, §986(c)(2), July 21, 2010, 124 Stat. 1936.

(9) Any person substantially all of whose business consists of owning or holding oil, gas, or
other mineral royalties or leases, or fractional interests therein, or certificates of interest or
participation in or investment contracts relative to such royalties, leases, or fractional interests.

(10)(A) Any company organized and operated exclusively for religious, educational,
benevolent, fraternal, charitable, or reformatory purposes—

(i) no part of the net earnings of which inures to the benefit of any private shareholder or
individual; or
(ii) which is or maintains a fund described in subparagraph (B).

(B) For the purposes of subparagraph (A)(ii), a fund is described in this subparagraph if such
fund is a pooled income fund, collective trust fund, collective investment fund, or similar fund
maintained by a charitable organization exclusively for the collective investment and reinvestment
of one or more of the following;

(i) assets of the general endowment fund or other funds of one or more charitable
organizations;

(ii) assets of a pooled income fund;

(iii) assets contributed to a charitable organization in exchange for the issuance of charitable
gift annuities;

(iv) assets of a charitable remainder trust or of any other trust, the remainder interests of
which are irrevocably dedicated to any charitable organization;

(v) assets of a charitable lead trust;

(vi) assets of a trust, the remainder interests of which are revocably dedicated to or for the
benefit of 1 or more charitable organizations, if the ability to revoke the dedication is limited to
circumstances involving—

(I) an adverse change in the financial circumstances of a settlor or an income beneficiary of
the trust;

(II) a change in the identity of the charitable organization or organizations having the
remainder interest, provided that the new beneficiary is also a charitable organization; or

(IIT) both the changes described in subclauses (I) and (II);

(vii) assets of a trust not described in clauses (i) through (v), the remainder interests of which
are revocably dedicated to a charitable organization, subject to subparagraph (C); or

(viii) such assets as the Commission may prescribe by rule, regulation, or order in accordance
with section 80a—6(c) of this title.
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(C) A fund that contains assets described in clause (vii) of subparagraph (B) shall be excluded
from the definition of an investment company for a period of 3 years after December 8, 1995, but
only if—

(i) such assets were contributed before the date which is 60 days after December 8, 1995; and
(ii) such assets are commingled in the fund with assets described in one or more of clauses (i)
through (vi) and (viii) of subparagraph (B).

(D) For purposes of this paragraph—

(i) a trust or fund is "maintained" by a charitable organization if the organization serves as a
trustee or administrator of the trust or fund or has the power to remove the trustees or
administrators of the trust or fund and to designate new trustees or administrators;

(ii) the term "pooled income fund" has the same meaning as in section 642(c)(5) of title 26;

(iii) the term “"charitable organization" means an organization described in paragraphs (1)
through (5) of section 170(c) or section 501(c)(3) of title 26;

(iv) the term "charitable lead trust" means a trust described in section 170(f)(2)(B), 2055(e)
(2)(B), or 2522(c)(2)(B) of title 26;

(v) the term "charitable remainder trust" means a charitable remainder annuity trust or a-
charitable remainder unitrust, as those terms are defined in section 664(d) of title 26; and

(vi) the term "charitable gift annuity" means an annuity issued by a charitable organization
that is described in section 501(m)(5) of title 26.

(11) Any employee's stock bonus, pension, or profit-sharing trust which meets the requirements
for qualification under section 401 of title 26; or any governmental plan described in section 77¢
(a)(2)(C) of this title; or any collective trust fund maintained by a bank consisting solely of assets
of one or more of such trusts, government plans, or church plans, companies or accounts that are
excluded from the definition of an investment company undet paragraph (14) of this subsection; or
any separate account the assets of which are derived solely from (A) contributions under pension
or profit-sharing plans which meet the requirements of section 401 of title 26 or the requirements
for deduction of the employer's contribution under section 404(a)(2) of title 26, (B) contributions
under governmental plans in connection with which interests, participations, or securities are
exempted from the registration provisions of section 77¢ of this title by section 77¢c(a)(2)(C) of this
title, and (C) advances made by an insurance company in connection with the operation of such
separate account,

(12) Any voting trust the assets of which consist exclusively of securities of a single issuer
which is not an investment company.

(13) Any security holders' protective committee or similar issuer having outstanding and issuing -
no securities other than certificates of deposit and short-term paper.

(14) Any church plan described in section 414(e) of title 26, if, under any such plan, no part of
the assets may be used for, or diverted to, purposes other than the exclusive benefit of plan
participants or beneficiaries, or any company or account that is—

(A) established by a person that is eligible to establish and maintain such a plan under section

414(e) of title 26; and

(B) substantially all of the activities of which consist of—
(i) managing or holding assets contributed to such church plans or other assets which are
permitted to be commingled with the assets of church plans under title 26; or
(ii) administering or providing benefits pursuant to church plans,
(Aug. 22, 1940, ch. 686, title I, §3, 54 Stat. 797; Oct. 21, 1942, ch. 619, title I, §162(e), 56 Stat. 867,
Pub. L. 89485, §13(i), July 1, 1966, 80 Stat. 243; Pub. L. 91547, §3(2), (b), Dec. 14, 1970, 84 Stat.
1414; Pub. L. 94-210, title I1I, §308(c), Feb. 5, 1976, 90 Stat. 57; Pub. L. 96-477, title I, §102, title
VII, §703, Oct. 21, 1980, 94 Stat, 2276, 2295; Pub. L. 100181, title VI, §§604-606, Dec. 4, 1987,
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